
 OPELIKA CITY COUNCIL  
 “ REGULAR MEETING AGENDA “ 

 204 South 7th Street  

 October 4, 2016 
 TIME: 7:00 PM 

        

Generated 10/6/2016 3:56 PM 

 

1.   CALL TO ORDER  

2.   ROLL CALL  

1. Patricia Jones, Larry Gray, Dozier Smith T, David Canon, Eddie Smith  

3.   INVOCATION  

1. Emily Wright and Carley Nelson from First Baptist Church / Girls in Action.  

4.   PLEDGE OF ALLEGIANCE  

1. Bailey Ward and Nykarsha Milford from Morris Avenue Intermediate School.  

5.   READING OF MINUTES  

1. Minutes from the 9-20-16 City Council Meeting.  

6.   UNFINISHED BUSINESS  

7.   REMARKS BY THE MAYOR  

1. Re-appoint Henritta Snipes to the Opelika Housing Authority.  

2. Proclamation for Pro Bono Month.  

3. Proclamation for Henrietta Snipes - Chairman of the Opelika Housing Authority.  

8.   CITIZEN COMMUNICATIONS (Limit comments to five 

minutes or less) 

9.   REPORT OF DISBURSEMENTS  

10.   COMMITTEE REPORTS  

11.   GENERAL BUSINESS  

12.   AWARDING OF BIDS  

1. Gasoline & Ultra Low Sulfur #2 Diesel Fuel-PW/AS  

13.   RESOLUTIONS  

1. Expense Reports from Various Departments.  

2. Designate City Personal Property Surplus & Authorize Disposal  

3. Purchase One (1) 2016 Ford F150 Super Cab 4X4 Pickup - ENG.  

4. Purchase One (1) 2017 Ford Explorer 4X2 - OES.  

5. Annual Appropriation Contract with EAMC, Emergency Transport.  

6. Amendment No. 5 to Agreement with ESG Operations, Inc.  

7. New Position for an Engineering Department Co-Op  
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8. Agreement with PFM Financial Advisors, LLC.  

9. Special Appropriation to Main Street - 2016 Christmas in a Railroad Town.  

10. Authorize Starting Salary - Community Relations Officer.  

14.   ORDINANCES  

1. Rights-Of-Way Use Agreement with Southern Light, LLC - 2Nd Reading.  

2. Sale City Property Located at 10962 Lee Road 0279 - First Reading.  

3. Purchase Property at 608 Avenue A- First Reading.  

15.   APPOINTMENTS  

16.   ADJOURN  

 



 City Council Meeting: 10/04/16 07:00 PM 
 204 South 7Th Street Department: City Clerk 

 Opelika, AL   Category: CM Minutes 
  Prepared By: Robert Shuman 

 SCHEDULED Initiator: Robert Shuman 

 Sponsors:  

 CM MINUTES (ID # 1914) DOC ID: 1914  

Updated: 9/22/2016 10:46 AM by Robert Shuman  Page 1 

Minutes from the 9-20-16 City Council Meeting. 
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 City Council Meeting: 10/04/16 07:00 PM 
 204 South 7Th Street Department: Purchasing and Revenue 

 Opelika, AL   Category: Bid 
  Prepared By: Angela Norrell 

 SCHEDULED Initiator: Lillie Finley 

 Sponsors:  

 BIDS 249-16 DOC ID: 1920  
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Gasoline & Ultra Low Sulfur #2 Diesel Fuel-PW/AS 

RESOLUTION NO. ____________ 
 
 

WHEREAS, the Purchasing Department solicited sealed bids for a Contract for Gasoline 
& Ultra Low Sulfur #2 Diesel Fuel for the Public Works/Automotive Shop; and  
 
WHEREAS, Mansfield Oil Co. submitted the lowest bid meeting specifications; and 
 
WHEREAS, this is a budgeted purchase; 
 
NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 
 
1. That the bid be awarded to Mansfield Oil Co. on their low bid meeting 

specifications. 
 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase 
order to Mansfield Oil Co. on an as needed basis. 

 
3. That the Mayor be authorized to sign all documents pertaining to this Contract. 
 
4. The Controller is authorized to adjust the budget as necessary for this Contract. 
 
 
APPROVED AND ADOPTED this the _____day of _____________________, 2016. 
 
 
 
 
      ______________________________ 
      C. E. “Eddie” Smith, Jr. 
      President of the City Council 
      City of Opelika, Alabama 
 
 
ATTEST: 
 
 
______________________________ 
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Bids 249-16  Meeting of October 4, 2016 

Updated: 9/29/2016 8:15 AM by Robert Shuman  Page 2 

Robert G. Shuman, CMC 
City Clerk - Treasurer 
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RESOLUTION NO. 250-16 

Expense Reports from Various Departments. 

RESOLUTION NO.  _________ 

 

 BE IT RESOLVED, by the City Council of the City of Opelika, Alabama, as follows:  

 

) That the following employees were required by the City of Opelika to travel on 

City business and/or attend a training session, meeting or conference. 

  

 Employee   Department   $ Amount 

   --------------------------------- --------------------------- ---------------- 

 Cynthia Boyd   Accounting   121.58 

 Marty Ogren   Planning   573.00 

 Derek Lee   OPS    115.00 

   David Johnson   OPS    312.45 

   Jeff Tickal   Municipal Court  963.22 

   Guy Gunter   City Attorney   803.79 

 Tyler Chaffee   Economic Development 410.40 

   Ashley Smith   Economic Development 265.68 

   Kathy Daugherty  Economic Development 265.68 

  

) That attached is an expense report(s) prepared, dated and signed by the City 

employee or official covering the various expenses incurred on said trip and 

reviewed/approved by the City’s accounting department and City official(s). 

3) That the Opelika City Council hereby approves the attached expense reports for 

reimbursement to said City employee or official. 

4) That the Mayor and/or appropriate City official is hereby directed and authorized 

to take the necessary steps so a check can be prepared covering the attached 

expense reports. 

5) That the City Treasurer is authorized to sign said check so it can be delivered to 
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the appropriate City employee or official. 

 

 

ADOPTED and APPROVED this the _____ day of _______________, 2016. 

 

 

 

____________________________ 

C. E. “Eddie” Smith, Jr. 

President City Council 

       City of Opelika, Alabama 

ATTEST: 

 

_____________________________ 

Robert G. Shuman, CMC 

City Clerk - City Treasurer 
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RESOLUTION NO. 251-16 

Designate City Personal Property Surplus & Authorize Disposal 

RESOLUTION NO. ________ 

 

 

WHEREAS, the City of Opelika, Alabama, has certain items of personal property which are no 

longer needed for public or municipal purposes; and 

 

WHEREAS, Section 11-43-56 of the Alabama Code of 1975 authorizes the Municipal 

Governing body to dispose of unneeded personal property; 

 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama as follows: 

 

SECTION 1. That the following personal property owned by the City of Opelika, Alabama, is 

no longer needed for public or municipal purposes: 

 

No. Qty. Unit Item Description     Fixed Asset # 

1. 1 Ea. 2006 Dodge Charger 2B3KA43G06H287710  87002431 

2. 1 Ea. 2007 Dodge Magnum 2D4GV47VX7H725381 87001340 

3. 1 Ea. 2008 Dodge Magnum 2D4GV47V58H216218  87001344 

 

SECTION 2.  That the Mayor is hereby authorized and directed to dispose of the personal 

property owned by the City of Opelika, Alabama, described in Section 1 above.  If any such 

property has marketable value, the Mayor shall receive bids or quotations for such property and 

shall sell the same to the highest bidder.  If the property has no marketable value, the Mayor may 

dispose of such property in the most economical and feasible manner available to him. 

 

  

ADOPTED AND APPROVED this the ________day of ___________________, 2016. 
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      ______________________________ 

      C. E. “Eddie Smith, Jr. 

      President of the City Council 

      City of Opelika 

 

ATTEST: 

 

_______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 252-16 

Purchase One (1) 2016 Ford F150 Super Cab 4X4 Pickup - ENG. 

RESOLUTION NO. ____________ 

 

 

WHEREAS, the Engineering Department desires to purchase one (1) 2016 Ford F150 Super 

Cab 4x4 Pickup with certain options utilizing State of Alabama Contract #T191A; and  

 

WHEREAS, Stivers Ford Lincoln is the State Contract Vendor for the one (1) 2016 Ford F150 

Super Cab 4x4 Pickup; and 

 

WHEREAS, funding will come from Capital Outlay; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1. That the purchase be awarded to Stivers Ford Lincoln utilizing the State of Alabama 

Contract.  

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Stivers Ford Lincoln in the total amount of $24,710.00. 

 

3. That the Controller is authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the _____day of ___________________, 2016. 
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______________________________ 

C. E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

 

ATTEST: 

 

______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 253-16 

Purchase One (1) 2017 Ford Explorer 4X2 - OES. 

RESOLUTION NO. ____________ 

 

 

WHEREAS, the Opelika Environmental Services Department desires to purchase one (1) 2017 

Ford Explorer 4x2 with certain options utilizing State of Alabama Contract #T191; and  

 

WHEREAS, Long Lewis Ford of the Shoals is the State Contract Vendor for the one (1) 2017 

Ford Explorer 4x2; and 

 

WHEREAS, funding will come from Capital Outlay; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1. That the purchase be awarded to Long Lewis Ford of the Shoals utilizing the State of 

Alabama Contract.  

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Long Lewis Ford of the Shoals in the total amount of $25,073.50. 

 

3. That the Controller is authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the _____day of ___________________, 2016. 
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______________________________ 

C. E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

 

ATTEST: 

 

 

______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 254-16 

Annual Appropriation Contract with EAMC, Emergency Transport. 

RESOLUTION  NO.  _________ 

 

 

 

 BE IT RESOLVED by the City Council of the City of Opelika as follows: 

 

) That the proposed CONTRACT FOR SERVICES to be entered into between the City  

  

 of Opelika and the East Alabama Healthcare Authority d/b/a East Alabama EMS LLC, a 

copy of  

  

 which is hereto attached as Exhibit  “A”, be and the same is hereby approved, adopted,  

  

 authorized, ratified and confirmed, 

  

) That Gary Fuller, Mayor of the City of Opelika is hereby authorized and  

 

empowered to execute the foregoing agreement in the name and on behalf of the City of Opelika  

 

and the City Clerk is hereby authorized to affix the corporate seal of the City of Opelika thereto  

 

and to attest the same, and the Mayor shall deliver one copy to the East Alabama Healthcare  

 

Authority, and retain one copy. 

 

 ADOPTED and APPROVED this the _______ day of _________________, 2016. 
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____________________________ 

C. E. “Eddie” Smith, Jr. 

President of City Council 

City of Opelika, Alabama 

 

Attest: 

 

_______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 255-16 

Amendment No. 5 to Agreement with ESG Operations, Inc. 

 RESOLUTION NO. __________ 

 

RESOLUTION APPROVING AMENDMENT NO. 5 TO  

AGREEMENT WITH ESG OPERATIONS, INC. 

 

 WHEREAS, ESG Operations, Inc. ( “ESG”) and the City of Opelika (the “City”) 

heretofore entered into an Agreement for Operations, Maintenance and Management Services 

dated as of September 20, 2005 (herein called the “Original Agreement”) pursuant to which ESG 

agreed to operate, manage and provide those services formerly provided by the Wastewater 

Treatment Division of the Engineering Department, Wastewater Collection Division of the 

Engineering Department, Streets Division of the Public Works Department, Grounds 

Maintenance Division of the Public Works Department, Building Maintenance Division of the 

Public Works Department, Auto Shop Division of the Public Works Department, and Cemeteries 

Division of the Public Works Department; and 

 

 WHEREAS, the City and ESG entered into that certain First Amendment to the Original 

Agreement dated as of September 12, 2006; and 

 

 WHEREAS, the City and ESG entered into a certain Second Amendment to the Original 

Agreement dated as of October 20, 2010; and 

 

 WHEREAS, the City and ESG entered into a certain Third Amendment to the Original 

Agreement dated as of November 6, 2012; and 

 

WHEREAS, the City and ESG entered into a certain Fourth Amendment to the Original 

Agreement dated as of April 1, 2014; and 

 

 WHEREAS, ESG and the City have agreed to amend ESG’s staffing plan by adding 

three (3) additional staff members and to increase ESG’s Base Fee by $163,200,; and 

 

 WHEREAS, a proposed Amendment No. 5 to the Original Agreement has been prepared 
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and submitted to the City Council for approval and the City Council has determined that it is 

now in the best interest of the City and its citizens to approve said Amendment No. 5; and 

 

 WHEREAS, to the extent not specifically amended by the five amendments, the Original 

Agreement will remain in full force and effect. 

 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 

 1.   That the proposed Amendment No. 5 to be entered into between the City and ESG, a 

copy of which is attached hereto as Exhibit “A,” is hereby approved, authorized, ratified and 

confirmed in substantially the form submitted to the City Council with such changes thereto (by 

addition or deletion) as the Mayor shall approve, which approval shall be conclusively evidenced 

by execution and delivery of said Amendment No. 5. 

 

 2.   That the Mayor and the City Clerk are hereby authorized and directed to execute, 

attest and deliver said Amendment No. 5 and such other ancillary documents and certificates as 

may be necessary to effect the purpose and intent of said Amendment No. 5 and to carry out 

fully the transactions contemplated therein on behalf of the City. 

 

 3.    That the officers of the City and any person or persons designated and authorized by 

any officers of the City to act in the name and on behalf of the City, or any one or more of them, 

are authorized to do or cause to be done or performed in the name and on behalf of the City such 

other acts and to execute or cause to be executed and delivered in the name and on behalf of the 

City such other notices, certificates, assurances or other instruments or communications under 

the seal of the City or otherwise, as they or any of them deem necessary or advisable or 

appropriate in order to carry into effect the intent of the provisions of this Resolution and the 

attached Amendment No. 5. 

 

 4.   This resolution shall take effect upon its passage and adoption by the City Council 

 

 ADOPTED AND APPROVED this the ______ day of ____________________, 2016. 
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      _________________________________________ 

      PRESIDENT OF THE CITY COUNCIL OF THE 

      CITY OF OPELIKA 

 

 

ATTEST: 

 

________________________________ 

R. G. Shuman 

City Clerk - Treasurer  
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ESG-City of Opelika Contract Amendment  August 30, 2016 

 Page 1 of 2 

 

 

AMENDMENT NO. 5 
to the 

AGREEMENT Between 

ESG Operations, Inc. 

And  

Opelika, Alabama 

For  

Operations, Maintenance and Management Services 

 
 

 

This Amendment is made and entered into this ____ day of ______, 2016, by and 

between the City of Opelika, Alabama (hereinafter Owner) and ESG Operations, Inc. 

(hereinafter ESG) as to that certain Agreement between the Owner and ESG dated as of 

September 20th, 2005, and as subsequently amended. The Owner and ESG, for and in 

consideration of the mutual covenants, agreements and promises as hereinafter set forth, 

do hereby agree to the following amendments to the existing agreement between the 

parties: 

 

ADD new Article 2.21 as follows: 

 

2.21   Provide Three (3) additional staff members to ESG’s staffing plan along with 

uniforms, safety supplies, operating supplies, tools and equipment.   At least one 

of these new staff members shall be trained and qualified to perform HVAC 

maintenance tasks.  

 

ADD new Article 5.1.1 with the following new Article: 

 

5.1.1 Owner shall pay to ESG for the additional staffing provided by the terms of 

Article 2.21 of this Amendment One Hundred and Sixty-Three Thousand and 

Two Hundred Dollars ($163,200) for the twelve (12) month contract period 

beginning on October 1, 2016. Said amount shall be considered to be part of the 

Base Fee and shall represent an increase  to the Base Fee established for the same 

twelve (12) month contract period (beginning on October 1, 2016 and ending on 

September 30, 2017) and shall be payable  in monthly installments.   
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ESG-City of Opelika Contract Amendment  August 30, 2016 

 Page 2 of 2 

All remaining terms and conditions of the Agreement, inclusive of previous amendments, 

not specifically amended by this Amendment No. 5, shall remain in full force and effect. 

  

Both parties indicate their approval of this Amendment by signature below. 
 

 

 

 Authorized signatures: 

 

CITY OF OPELIKA, ALABAMA 
 

 

By: ________________________________ 

        Gary Fuller, Mayor 

 

Date:  ______________________________ 

       

 

 

          ESG OPERATIONS, INC. 
 

 

 

    By: ________________________________ 

                      J. Clay Sykes, PE, Principal 

 

 

 

   By: ________________________________ 

                                                                      Daniel E. Groselle, Jr., PE, Principal 

 

 

                                                               Date: ______________________________ 

 

13.6.a

Packet Pg. 56

A
tt

ac
h

m
en

t:
 A

M
E

N
D

M
E

N
T

 N
O

 5
 O

p
el

ik
aF

IN
A

L
 0

91
41

6 
 (

25
5-

16
 :

 E
S

G
 A

g
re

em
en

t 
A

m
en

d
m

en
t 

#5
)



RESOLUTION NO. 256-16 

New Position for an Engineering Department Co-Op 

 RESOLUTION NO. _____________ 

 

RESOLUTION AUTHORIZING NEW TEMPORARY POSITION OF CIVIL 

ENGINEERING CO-OP STUDENTIN THE ENGINEERING DEPARTMENT  

 

 WHEREAS, the Mayor has submitted his recommendation to the City Council to 

authorize the new temporary position of Civil Engineering Co-Op Student in the Engineering 

Department and to amend the organizational chart of the Engineering Department of the City of 

Opelika. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

1. That the new temporary position of Civil Engineering Co-Op Student in the 

Engineering Department is hereby approved and authorized by the City Council. The 

compensation pay range for said position shall be equal to pay grade 13 beginning at $14.86 per 

hour as established in the City’s pay plan and will be subject to all pay policies currently in 

effect. 

2. The position of Civil Engineering Co-Op Student is a full time, non-exempt 

temporary position.  The employee will normally be scheduled to work forty (40) hours or less 

per week.  The employee shall not be eligible to participate in the City’s group medical, dental 

and life insurance programs and its retirement plans.  The employee will not be eligible to 

participate in any City provided employee benefits except as mandated by state or federal law.  

The temporary service employment will not exceed six (6) consecutive months in duration. The 
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temporary service employee of any Civil Engineering Co-Op student shall be designated as a 

probationary employee.  Only one person may fill the position at one time. 

 3. That the job description of Civil Engineering Co-Op Student, a copy of which is 

attached hereto as Exhibit “A” and incorporated herein by reference, is hereby approved by the 

City Council. 

 4. That the City Engineer and the Controller are hereby authorized and directed to 

modify the organizational chart of the Engineering Department to implement the changes in 

personnel as contemplated by this Resolution. 

 5. That the Controller is authorized to make the appropriate budget adjustments to 

implement this Resolution.   

 6. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of __________________, 2016. 

 

 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL OF THE 

      CITY OF OPELIKA, ALABAMA 

 

 

ATTEST: 
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_____________________________ 

CITY CLERK 
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Engineering Co-Op Student 

 

 

CITY OF OPELIKA 

POSITION DESCRIPTION 

 

TITLE: CIVIL ENGINEERING CO-OP STUDENT 

 

 

 

GENERAL DESCRIPTION 

 

The essential function of the position within the organization is to assist in the daily operations of the City's 

Engineering Department. The position is responsible for assisting with inspections of new construction, 

public relations, conducting studies, preparing contract specifications and bid packages, reviewing 

construction plans, designing and preparing construction plans and maps, and performing related 

administrative and clerical tasks as directed by an Engineer. The position works somewhat independently, 

reporting major activities through periodic meetings 

 

PRIMARY DUTIES: This list represents the essential tasks performed by this position.  Employees may be 

assigned additional duties by management as required. 

 

Assist in inspections of city-financed and privately developed construction projects; prepares punch lists.  

 

Assist the Engineering Department in oversight, analysis and ongoing improvements to the Department 

through management of City Paving System.  

 

Assist the Engineering Department in the management of administrative matters such as preparing 

correspondence, conducting special studies, preparing routine or special reports, or making presentations at 

public hearings or to the Mayor, City Council, and Planning Commission.  

 

Assist the Engineering Department in the inspection of roads, and commercial sites and buildings, reviews 

road, drainage and sewer plans for private developers and Alabama Department of Transportation; assist in 

the preparation of contract specifications and bid packages.  

 

Assist the Engineering Department in the design of roadway, drainage and traffic signal construction 

projects; calculates quantity and cost of materials for construction projects for other City departments.  

 

Assist the Engineering Department in the preparation of design plans and miscellaneous drawings and 

maps utilizing custom computer applications; assists with and recommends modifications to City maps.  

 

Assist in inspections of active development sites and detention facilities and prepares related reports. 

 

Assist in routine inspections of all active development sites and following a measurable rain event. 

 

Assist in the responding of complaints and concerns from the general public in regards to land disturbing 

activities. 

 

Reviews erosion and sediment control and post construction detention plans to ensure compliance with City 

ordinance and policies.   

 

Assist in the management of the City’s water sampling program that includes the coordination, collection, 

analysis and delivery of storm water, and stream monitoring samples. 

 

Assists in the investigation of causes of stream bacteriological contamination. 

 

Reviews site development plans for compliance with illicit discharge, erosion and sediment control, and 

post construction management ordinances for compliance with City, state and federal laws. 
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Engineering Co-Op Student 

 

 

 

 

Assist the development and organizes various tracking databases into GIS compatible format. 

 

Performs other related duties as assigned. 

 

 

DATA RESPONSIBILITY: Data refers to information, knowledge, and conceptions obtained by 

observation, investigation, interpretation, visualization, and mental creation.  Data are intangible and 

include numbers, words, symbols, ideas, concepts, and oral verbalizations. 

 

Compiles, examines, or evaluates data or information and possibly recommends action based on results. 

 

PEOPLE RESPONSIBILITY: People refers to individuals who have contact with or are influenced by the 

position.  

 

Provides assistance to people to achieve task completion; may instruct, or assign duties to coworkers if 

instructed. Assigns work in terms of very general instructions when needed. The supervisor spot-checks 

completed work for compliance with procedures and the nature and propriety of the final results. 

 

INVOLVEMENT WITH THINGS: Things refers to inanimate objects such as substances, materials, 

machines, tools, equipment, work aids, or products.  A thing is tangible and has shape, form, and other 

physical characteristics. 

 

Handles or uses machines, tools, equipment or work aids involving moderate latitude for judgment 

regarding attainment of a standard or in selecting appropriate items, such as computers, peripherals, or 

software programs such as word processing or custom applications. 

 

ASSETS RESPONSIBILITY: Assets responsibility refers to the responsibility for achieving economies or 

preventing loss within the organization. 

 

Requires minimum responsibility for only small quantities of low cost items or supplies where 

opportunities for achieving economies or preventing loss are negligible. 

  

MATHEMATICAL REQUIREMENTS: Mathematics deals with quantities, magnitudes, and forms and 

their relationships and attributes by the use of numbers and symbols. 

 

Uses practical application of fractions, percentages, ratios and proportions, measurements, or logarithms; 

may use algebraic solutions of equations and equalities, deductive geometry, and/or descriptive statistics; 

may use advanced calculus using such factors as limits, real number systems, or mean values. 

   

COMMUNICATIONS REQUIREMENTS: Communications involves the ability to read, write, and speak. 

 

Contacts are typically with co-workers, representatives of state and federal agencies, vendors, engineering 

consultants, developers, contractors, members of environmental organizations, and members of the general 

public.  Contacts are typically to give or exchange information and resolve problems. Reads technical 

instructions, charts, and/or procedures manuals; completes job forms; speaks compound sentences using 

standard grammar. 

  

COMPLEXITY OF WORK: Complexity of work addresses the analysis, initiative, ingenuity, creativity, 

and concentration required by the position and the presence of any unusual pressures. 

 

Performs work involving policy and guidelines, solving both people and work related problems; requires 

continuous, close attention for accurate results and frequent exposure to unusual pressure.   
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Engineering Co-Op Student 

 

 

 

 

JUDGMENT REQUIREMENTS: Judgement requirements refers to the frequency and complexity of 

judgments and decisions given the stability of the work environment, the nature and type of guidance, and 

the breadth of impact of the judgments and decisions. 

 

Occasionally guides others, requiring minor decisions, affecting the individual, co-workers, and others; 

works in a somewhat fluid environment with rules and procedures but many variations from the routine. 

  

IMPACT OF ERRORS: Impact of decisions refers to consequences such as damage to property, loss of 

data or property, exposure of the organization to legal liability, or injury or death for individuals. 

 

Makes decisions with minor impact - affects only those in immediate work area. 

  

EDUCATION REQUIREMENTS: Education requirements refers to job specific training and education 

required for entry into the position. 

 

Must be currently enrolled in school full-time, pursuing a bachelor’s degree in Civil Engineering with a 

minimum grade point average (GPA) of 2.0. 

 

Work experience and specialized vocational training in engineering, surveying, storm water management or 

a closely related field may will be a plus. 

 

KNOWLEDGE, SKILLS AND ABILITIES:  Knowledge of infrastructure construction management, CAD 

design software, and erosion and sediment control best management practices.  Knowledge of sediment 

transport, hydraulics, hydrology, construction and staging practices.  Skill in the operation of computers 

and job related software programs.  Skill in operating standard office equipment.  Skill in performing basic 

mathematical calculations such as addition, subtraction, multiplication, division, and percentages.  Skill in 

decision making and problem solving.  Skill in interpersonal relations and in dealing with the public.  Skill 

in oral and written communication.  Ability to work cooperatively with others. 

 

 

LICENSES, CERTIFICATIONS, AND REGISTRATIONS REQUIRED: Licenses, certifications, and 

registrations refers to professional, state, or federal licenses, certifications, or registrations required to 

enter the position. 

 

None 

 

EXPERIENCE REQUIREMENTS: Experience refers to the amount of work experience that is required for 

entry into the position that would result in reasonable expectation that the person can perform the tasks 

required by the position.  

 

Possession of or ability to readily obtain a valid driver’s license for the type of vehicle or equipment 

operated. 

  

PHYSICAL DEMANDS: Physical demands refers to the requirements for physical exertion and 

coordination of limb and body movement. 

 

The work is typically performed while sitting at a desk or table or while intermittently sitting, standing, 

stooping, walking, bending or crouching. The employee frequently lifts light objects weighing less than 24 

pounds and occasionally lifts heavy objects weighing 25 or more pounds. The employee distinguishes 

between shades of color and utilizes the sense of smell.  The work is typically performed in an office and 

outdoors, occasionally in cold or inclement weather. The employee may be exposed to noise, dust, dirt, 

grease, and machinery with moving parts. 

 

SAFETY OF OTHERS: Safety of others refers to the responsibility for the safety of others, either inherent 

in the job or to assure the safety of the general public. 
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Engineering Co-Op Student 

 

 

 

 

 

Requires no responsibility for the safety and health of others. 

  

UNAVOIDABLE HAZARDS: Unavoidable hazards refers to unusual conditions in the work environment 

that may cause illness or injury. 

 

The position is exposed to no unusual environmental hazards. 

 

SENSORY (ADA) REQUIREMENTS: Sensory requirements refers to hearing, sight, touch, taste, and 

smell necessary to perform the tasks required by the position efficiently. 

 

The position requires normal visual acuity and field of vision, hearing, speaking, and color perception. 

 

 

AMERICANS WITH DISABILITIES ACT COMPLIANCE 

 

The City of Opelika is an Equal Opportunity Employer.  ADA requires the City to provide adequate 

accommodations to qualified persons with disabilities.  Prospective and current employees are encouraged 

to discuss ADA accommodations with management. 
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RESOLUTION NO. 257-16 

Agreement with PFM Financial Advisors, LLC. 

 RESOLUTION NO. _____________ 

 

RESOLUTION APPROVING AGREEMENT FOR FINANCIAL ADVISORY SERVICES 

WITH PFM FINANCIAL ADVISORS, LLC  

  

 WHEREAS, from time to time the City of Opelika, Alabama, (the “City”) has need of 

financial advisory services related to bond issuance and other matters; and  

 WHEREAS, PFM Financial Advisors, LLC (“PFM”) has demonstrated expertise in this 

field and is capable of providing the necessary financial advisory services to the City; and 

 WHEREAS, the City desires to engage PFM as its financial advisor to develop and assist 

in implementing the City’s strategies to meet its current and long term financial needs and render 

assistance in respect to said transactions;  

 WHEREAS, a proposed AGREEMENT FOR FINANCIAL ADVISORY SERVICES 

(the “Agreement”) to be entered into between the City and PFM has been prepared and 

submitted to the City Council for approval, and the City Council has determined that it is now in 

the best interest of the City and its citizens to approve said Agreement. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 1.     That the proposed AGREEMENT FOR FINANCIAL ADVISORY SERVICES to 

be entered into between the City and PFM, a copy of which is attached hereto and marked 

Exhibit “A”, is hereby approved, authorized, ratified and confirmed in the form substantially 

submitted to the City Council with such changes thereto (by addition, deletion or substitution) as 
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the Mayor shall approve which approval shall be conclusively evidenced by execution and 

delivery of said Agreement. 

 2. That the Mayor is further authorized and directed to execute and deliver the 

Agreement in the name and on behalf of the City and to execute and deliver or cause to be 

executed or delivered in the name and on behalf of the City such other ancillary documents and 

certificates as may be necessary to effect the purpose and intent of said Agreement and to carry 

out fully the actions herein contemplated on behalf of the City. 

 3. That the officers of the City and any person or persons designated and authorized 

by any officers of the City to act in the name and on behalf of the City, or any one or more of 

them, are authorized to do or cause to be done or performed in the name and on behalf of the 

City such other acts and to execute and deliver or cause to be executed and delivered in the name 

and on behalf of the City such other notices, certificates, assurances or other instruments or other 

communications under the seal of the City or otherwise, as they or any of them deem necessary 

or advisable or appropriate in order to carry into effect the intent of the provisions of this 

Resolution and the attached Agreement. 

 4. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of _____________________, 2016. 

 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL 

      OF THE CITY OF OPELIKA 
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ATTEST: 

 

 

_____________________________ 

CITY CLERK 
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1 

 
AGREEMENT FOR FINANCIAL ADVISORY SERVICES 

 
between 

CITY OF OPELIKA, ALABAMA 
and 

PFM FINANCIAL ADVISORS LLC  
 
 
 This agreement (“Agreement”), made and entered into this ___ day of ____________, 
2016, by and between The City of Opelika, Alabama (“Client”) and PFM Financial Advisors LLC 
(hereinafter called the “PFM”) sets forth the terms and conditions under which PFM shall provide 
services. 
 
 WHEREAS, Client is desirous of obtaining the services of a financial advisor to develop and 
assist in implementing Client’s strategies to meet its current and long-term operations, financial 
obligations, capital financing needs and render assistance in respect to debt transactions; and 
 
 WHEREAS, PFM is capable of providing the necessary financial advisory services. 
 
 NOW, THEREFORE, in consideration of the above mentioned premises and intending to 
be legally bound hereby, Client and PFM agree as follows: 
 
 I. SCOPE OF SERVICES 
 
 PFM shall provide, upon request of the Client, services related to financial planning, budget 
and strategic advice and planning, policy development and services related to debt issuance, as 
applicable and set forth in Exhibit A to this Agreement.  Client acknowledges and agrees that most 
tasks requested by Client will not require all services provided for in Exhibit A and as such the 
specific scope of services for such task shall be limited to just those services required to complete 
the task.  Any material changes in or additions to the scope of services described in Exhibit A shall 
be promptly reflected in a written supplement or amendment to this Agreement.  Services provided 
by PFM which are not specifically referenced in the scope of services set forth in Exhibit A of this 
Agreement shall be completed as agreed in writing in advance between the Client and PFM.  Upon 
request of Client, PFM or an affiliate of PFM may agree to additional services to be provided by 
PFM or an affiliate of PFM, by a separate agreement between the Client and PFM or its respective 
affiliate.   
 
 II. WORK SCHEDULE 
 
 The services of PFM are to commence as soon as practicable after the execution of this 
Agreement and a request by the Client for such service. 
    
 III. REGISTERED MUNICIPAL ADVISOR; REQUIRED DISCLOSURES 
 

1. PFM is a registered municipal advisor with the Securities and Exchange Commission 
(the “SEC”) and the Municipal Securities Rulemaking Board (the “MSRB”), pursuant to the 
Securities Exchange Act of 1934 Rule 15Ba1-2.  If Client has designated PFM as its independent 
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2 

registered municipal advisor (“IRMA”) for purposes of SEC Rule 15Ba1-1(d)(3)(vi) (the “IRMA 
exemption”), then services provided pursuant to such designation shall be the services described in 
Exhibit A hereto, subject to any limitations described thereon.  PFM shall not be responsible for, 
and shall be held harmless from and against any party in connection with, verifying that PFM is 
independent from any other party seeking to rely on the IRMA exemption (as such independent 
status is required pursuant to the IRMA exemption, as interpreted from time to time by the SEC).  
Client acknowledges and agrees that any reference to PFM, its personnel and its role as IRMA, 
including in the written representation of Client required under SEC Rule 15Ba1-1(d)(3)(vi)(B) shall 
be subject to prior approval by PFM.  Client further agrees not to represent that PFM is Client’s 
IRMA with respect to any aspect of a municipal securities issuance or municipal financial product, 
outside of the scope of services without PFM’s prior written consent. 

 
2. MSRB Rule G-42 requires that municipal advisors make written disclosures to its 

Clients of all material conflicts of interest and certain legal or disciplinary events.  Such disclosures 
are provided in PFM’s Disclosure Statement delivered to Client together with this Agreement.  

 
IV. FINANCIAL ADVISORY COMPENSATION 

 
 For the services provided under this Agreement, PFM's professional fees shall be paid as 
provided in Exhibit B to this Agreement and Client shall pay expenses and fees for other services 
not set forth in Exhibit A as provided below. 
 

1. Reimbursable Expenses 
 
 In addition to fees for services, PFM will be reimbursed for necessary, reasonable, and 
documented out-of-pocket expenses incurred, including travel, meals, lodging, telephone, mail, and 
other ordinary cost and any actual extraordinary cost for graphics, printing, data processing and 
computer time which are incurred by PFM.  Upon request of Client, documentation of such 
expenses will be provided. 
 

2. Other Services 
 

Any services which are not included in the scope of services set forth in Exhibit A of this 
Agreement will be subject to separate, mutually acceptable fee structures. 
 
 IV. TERMS AND TERMINATION 
 
 This Agreement shall be effective from ____________ until _____________ (the “Initial 
Term”) and shall automatically renew for additional __ year periods (each a “Renewal Term” and 
together with the Initial Term, the “Term”).  This Agreement shall remain in effect unless canceled 
in writing by either party upon thirty (30) days written notice to the other party.  
 
 V. ASSIGNMENT 
 
 PFM shall not assign any interest in this Agreement or subcontract any of the work 
performed under the Agreement without the prior written consent of the Client; provided that upon 
notice to Client, PFM may assign this Agreement or any interests hereunder to a municipal advisor 
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3 

entity registered with the SEC that directly or indirectly controls, is controlled by, or is under 
common control with, PFM.   
 
 VI. INFORMATION TO BE FURNISHED TO PFM 
 
 All information, data, reports, and records (“Data”) in the possession of the Client or any 
third party necessary for carrying out any services to be performed under this Agreement shall be 
furnished to PFM and the Client shall, and shall cause its agent(s) to, cooperate with PFM in its 
conduct of reasonable due diligence in performing the services, including with respect to the facts 
that are necessary in its recommendation(s) to the Client in connection with a municipal securities 
transaction or municipal financial product and/or relevant to a Client’s determination whether to 
proceed with a course of action.  To the extent Client requests that PFM provide advice with regard 
to any recommendation made by a third party, Client will provide to PFM written direction to do so 
as well as any Data it has received from such third party relating to its recommendation.  Client 
acknowledges and agrees that while PFM is relying on the Data in connection with its provision of 
the services under this Agreement, PFM makes no representation with respect to and shall not be 
responsible for the accuracy or completeness of such Data.  
 
 VII. NOTICES 
 
 All notices given under this Agreement shall be in writing, sent by registered United States 
mail, with return receipt requested, addressed to the party for whom it is intended, at the designated 
below.  The parties designate the following as the respective places for giving notice, to-wit:  
 
 THE CITY OF OPELIKA, ALABAMA 
 204 South 7th Street 
 Opelika, AL 36801 
 Attention: City Administrator 
 
 PFM FINANCIAL ADVISORS LLC  
 116 Jefferson Street South 

Suite 301 
Huntsville, AL 35801 

 Attention:  Managing Director 
 
 VIII. TITLE TRANSFER 
 
 All materials, except functioning or dynamic financial models, prepared by PFM pursuant 
exclusively to this Agreement shall be the property of the Client.  Subject to the exception described 
above, upon termination of this Agreement, at Client’s reasonable request no later than three 3 years 
after the termination of this Agreement PFM shall deliver to the Client copies of any and all material 
pertaining to this Agreement. 
 
 IX. PFM'S REPRESENTATIVES 
 
 1. Assignment of Named Individuals 
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4 

 The professional employees of PFM set forth below will provide the services set forth in this 
Agreement; provided that PFM may, from time to time, supplement or otherwise amend the team 
members set forth below. 
 

 Phil Dotts, Managing Director 

 Joshua McCoy, Senior Managing Consultant 

 Marcie Porter, Senior Managing Consultant 

 Ricardo Callender, Senior Analyst 

 Olivia Menick, Analyst 

 Kari Fox, Managing Associate 
 
 2. Changes in Staff Requested by the Client 
 
 The Client has the right to request, for any reason, PFM to replace any member of the 
advisory team. Should the Client make such a request, PFM shall promptly suggest a substitute for 
approval by the Client. 
 
 X. INSURANCE 
 
 PFM shall maintain insurance coverage with policy limits not less than as stated in Exhibit C. 
 
 XI. LIMITATION OF LIABILITY 
 
 Except to the extent caused by willful misconduct, bad faith, gross negligence or reckless 
disregard of obligations or duties under this Agreement on the part of PFM or any of its associated 
persons, neither PFM nor any of its associated persons shall have liability to any person for any act 
or omission in connection with performance of its services hereunder, or for any error of judgment 
or mistake of law, or for any loss arising out of any issuance of municipal securities, any municipal 
financial product or any other financial product or investment, or for any financial or other damages 
resulting from Client’s election to act or not to act, as the case may be, contrary to or, absent 
negligence on the part of PFM or any of its associated persons, upon any advice or recommendation 
provided by PFM to Client.   
 

XII. INDEPENDENT CONTRACTOR; NO THIRD-PARTY BENEFICIARY 
 
 PFM, its employees, officers and representatives at all times shall be independent contractors 
and shall not be deemed to be employees, agents, partners, servants and/or joint venturers of Client 
by virtue of this Agreement or any actions or services rendered under this Agreement.  Nothing in 
this Agreement is intended or shall be construed to give any person, other than the Parties hereto, 
their successors and permitted assigns, any legal or equitable rights, remedy or claim under or in 
respect of this Agreement or any provisions contained herein. 
 
 XIII. APPLICABLE LAW 
 

This Agreement shall be construed, enforced, and administered according to the laws of the 
State of Alabama.  PFM and the Client agree that, should a disagreement arise as to the terms or 
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5 

enforcement of any provision of this Agreement, each party will in good faith attempt to resolve 
said disagreement prior to pursuing other action. 
 

XIV. ENTIRE AGREEMENT; SEVERABILITY 
 
 This Agreement represents the entire agreement between Client and PFM and may not be 
amended or modified except in writing signed by both parties.  The invalidity in whole or in part of 
any provision of this Agreement shall not void or affect the validity of any other provision.   
 
 XV. EXECUTION; COUNTERPARTS 
 

Each party to this Agreement represents and warrants that the person or persons signing this 
Agreement on behalf of such party is authorized and empowered to sign and deliver this Agreement 
for such party.  This Agreement may be signed in any number of counterparts, each of which shall 
be an original and all of which when taken together shall constitute one and the same document. 
 
 IN WITNESS THEREOF, the Client and PFM have executed this Agreement as of the day 
and year herein above written. 
 
THE CITY OF OPELIKA, ALABAMA 
 
 
By:       
     Gary Fuller, Mayor 
 
Date:    
 
 
 
PFM FINANCIAL ADVISORS LLC  
 
 
By:       
     Philip C. Dotts, Managing Director 
 
Date:    
 
  

13.8.a

Packet Pg. 71

A
tt

ac
h

m
en

t:
 A

g
re

em
en

t 
fo

r 
F

in
an

ci
al

 A
d

vi
so

ry
 S

er
vi

ce
s 

 (
25

7-
16

 :
 A

g
re

em
en

t 
w

it
h

 P
F

M
 F

in
an

ci
al

 A
d

vi
so

rs
)



6 

EXHIBIT A 
SCOPE OF SERVICES 

 
 1. Services related to the Financial Planning and Policy Development upon request of 
the Client: 
 

 Assist the Client in the formulation of Financial and Debt Policies and 
Administrative Procedures. 

 Review current debt structure, identifying strengths and weaknesses of structure so 
that future debt issues can be designed to maximize ability to finance future capital 
needs. This will include, but not be limited to, reviewing existing debt for the 
possibility of refunding that debt to provide the Client with savings. 

 Analyze future debt capacity to determine the Client's ability to raise future debt 
capital. 

 Assist the Client in the development of the Client's Capital Improvement Program 
by identifying sources of capital funding.  

 Assist the Client with the development of the Client's financial planning efforts and 
process by assessing capital needs, identifying potential revenue sources, analyze 
financing alternatives such as pay-as-you-go, lease/purchasing, short-term vs. long-
term financings, assessments, user fees, impact fees, developer contributions, 
public/private projects, and grants and provide analysis of each alternative as 
required as to the budgetary and financial impact. 

 Review the reports of accountants, independent engineers and other project 
feasibility consultants to ensure that such studies adequately address technical, 
economic, and financial risk factors affecting the marketability of any proposed 
revenue debt issues; provide bond market assumptions necessary for financial 
projections included in these studies; attend all relevant working sessions regarding 
the preparations, review and completion of such independent studies; and provide 
written comments and recommendations regarding assumptions, analytic methods, 
and conclusions contained therein. 

 Develop, manage and maintain computer models for long-term capital planning 
which provide for inputs regarding levels of ad valorem and non-ad valorem 
taxation, growth rates by operating revenue and expenditure item, timing, magnitude 
and cost of debt issuance, and project operating and capital balances, selected 
operating and debt ratios and other financial performance measures as may be 
determined by the Client. 

 Conduct strategic modeling and planning and related consulting. 

 Attend meetings with Client’s staff, consultants and other professionals and the 
Client. 
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 Undertake financial planning and policy development assignments made by the 
Client regarding financings, and financial policy including budget, tax, cash 
management issues and related fiscal policy and programs. 

 Assist the Client in preparing financial presentations for public hearings and/ or 
referendums. 

 Provide special financial services as requested by the Client. 

 2. Services Related to Debt Transactions (Includes short term financings, notes, loans, 
letters of credit, line of credit and bonds); provided that if the transaction is competitive, the services 
of the financial advisor will be modified in advance in writing to reflect that process. Upon the 
request of the Client: 
 

 Analyze financial and economic factors to determine if the issuance of bonds is 
appropriate. 

 Develop a financing plan in concert with Client's staff which would include 
recommendations as to the timing and number of series of bonds to be issued. 

 Assist the Client by recommending the best method of sale, either as a negotiated 
sale, private placement or a public sale. In a public sale, make recommendation as to 
the determination of the best bid. In the event of a negotiated sale, assist in the 
solicitation, review and evaluation of any investment banking proposals, and provide 
advice and information necessary to aid in such selection. 

 Advise as to the various financing alternatives available to the Client. 

 Develop alternatives related to debt transaction including evaluation of revenues 
available, maturity schedule and cash flow requirements. 

 Evaluate benefits of bond insurance and/or security insurance for debt reserve fund. 

 If appropriate, develop credit rating presentation and coordinate with the Client the 
overall presentation to rating agencies. 

 Review underwriter's proposals and submit a written analysis of same to the Client. 

 Assist the Client in the procurement of other services relating to debt issuance such 
as printing, paying agent, registrar, etc. 

 Identify key bond covenant features and advise as to the financial consequences of 
provisions to be included in bond indentures, resolutions or other governing 
documents regarding security, creation of reserve funds, flow of funds, redemption 
provisions, additional parity debt tests, etc.; review and comment on successive 
drafts of bond governing documents. 
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 Review the requirements and submit analysis to bond insurers, rating agencies and 
other professionals as they pertain to the Client’s obligation. 

 Review the terms, conditions and structure of any proposed debt offering 
undertaken by the Client and provide suggestions, modifications and enhancements 
where appropriate and necessary to reflect the constraints or current financial policy 
and fiscal capability. 

 Coordinate with Client’s staff and other advisors as respects the furnishing of data 
for offering documents, it being specifically understood that PFM is not responsible 
for the inclusion or omission of any material in published offering documents. 

 As applicable, advise the Client on the condition of the bond market at the time of 
sale, including volume, timing considerations, competing offerings, and general 
economic considerations. 

 Assist and advise the Client in negotiations with investment banking groups 
regarding fees, pricing of the bonds and final terms of any security offering, and 
make recommendations regarding a proposed offering to obtain the most favorable 
financial terms based on existing market conditions. 

 Arrange for the closing of the transaction including, but not limited, to bond 
printing, signing and final delivery of the bonds. 
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EXHIBIT B 
COMPENSATION FOR SERVICES 

 
For the services described, PFM's professional fees and expenses shall be paid as follows: 
 
 1. For services related to the issuance of debt, PFM will be paid a fee based on the 
schedule shown below at closing OR a fee to be agreed upon between Client and PFM in 
connection with the circumstances of each transaction. 
 

Transactional Fee. The PFM transactional fee will be based on the schedule as shown 
below.  

 
Bond Size:   Fee per/$1,000 
First $5 million   $ 2.25 
Next $5 million  $ 1.75 
Next $15 million  $ 1.25 
Next $25 million  $ 1.00 
Over $50 million  $ 0.75 
 
25% Refunding Adjustment 
 
Total Professional Fees 
 
Fee Minimum:    $20,000.00 
Fee Capped at:    $75,000.00 
 

The transaction-based fee will be the same whether or not the sale is publicly sold on a 
negotiated basis, publicly sold based on a competitive bid, or privately placed through a competitive 
process. Two series sold within two months of one another will be counted as one transaction for 
PFM’s fee purposes.  
 
 2. For services related to financial planning, policy development and financial analysis, 
client may choose either a retainer-based fee arrangement or an hourly fee arrangement as shown 
below: 

A. Retainer-based arrangement. For services related to financial planning, 
policy development and financial analysis, PFM will receive an annual retainer of $12,500, 
payable quarterly in arrears 

 
B. Hourly fee arrangement.  PFM shall receive hourly rates as listed below.  

Fees for support staff are included in the hourly rates for professionals. Services will be 
billed monthly. 

  
Experience Level Hourly Rate 
 
 Managing Director/Director    $275 
 Senior Managing Consultant   $220 
 Senior Analyst/Analyst   $165 
 Managing Associate    $100 
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10 

 
Reimbursable Expenses 

 
 Only extraordinary out-of-pocket expenses directly related to PFM’s performance of its 
obligations under this Agreement will be billed to the Client for reimbursement and will be subject 
to the Client’s prior written approval. Such expenses shall be billed at cost. PFM may not seek 
reimbursement for general office expenses, long-distance telephone, computer time or other similar 
expenses.   
  
 
 Special Services 
 

Special Services described in Exhibit A will be subject to separate, mutually acceptable fee 
structures. 
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EXHIBIT C 

 

 

Insurance Statement  
Public Financial Management, Inc. (“PFM”) has a complete insurance program, including property, 
casualty, comprehensive general liability, automobile liability and workers compensation. PFM 
maintains professional liability and fidelity bond coverages which total $25 million and $10 million, 
respectively. PFM also carries a $10 million cyber liability policy.  
 
Our Professional Liability policy is a “claims made” policy and our General Liability policy claims 
would be made by occurrence.  
 
Deductibles/SIR:  
Automobile $250 comprehensive & $500 collision  
Cyber Liability $50,000  
General Liability $0  
Professional Liability (E&O) $1,000,000  
Financial Institution Bond $75,000  
 

Insurance Company & AM Best Rating  
Professional Liability (E&O) ……………… Endurance American Specialty Insurance; (A:XV)  
……………………………………………...XL Specialty Insurance Company; (A:XV)  
……………………………………………...Continental Casualty Company; (A:XV)  
……………………………………………...Starr Indemnity & Liability Company; (A:XIV)  
Financial Institution Bond ………………….Federal Insurance Company; (A++/XV)  
Cyber Liability ………………………………Indian Harbor Insurance Company (A)  
General Liability ……………………………Great Northern Insurance Company; (A++/XV)  
Automobile Liability ………………………..Federal Insurance Company; (A++/XV)  
Excess /Umbrella Liability …………………Federal Insurance Company; (A++/XV)  
Workers Compensation ……………………Great Northern Insurance Company; (A++/XV)  
& Employers Liability 
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RESOLUTION NO. 258-16 

Special Appropriation to Main Street - 2016 Christmas in a Railroad Town. 

RESOLUTION  NO.  _________ 

 

WHEREAS, Opelika City Council and Mayor, Gary Fuller appreciates and fully 

supports 

the Opelika Main Street with an annual appropriation; and 

WHEREAS, Opelika Mainstreet has the need for additional funds to assist in covering 

expenses for the 2016 Christmas in a Railroad Town event, and  

WHEREAS, Ward 1 President Pro-tem Patricia Jones, Ward 2 Councilman Larry Gray, 

Ward 3 Councilman Dozier Smith T, Ward 4 Council President Eddie Smith and Ward 5 

Councilman David Canon would like to use their discretionary funds to assist in covering the 

expenses associated with Opelika’s Christmas in a Railroad Town. 

 

NOW THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, a municipal corporation, as follows: 

 

1. The City Council approves a special appropriation of $1,250.00 to Opelika Main 

Street with said funds designated to assist in covering the expenses involved with 

the 2016 Christmas in a Railroad Town event. 

 

2. The Mayor and the Controller is hereby authorized and directed to move 

the funds as detailed below to the appropriate account: 

 

Ward 1  Prior year reserve discretionary fund  $250.00 

Ward 2  Prior year reserve discretionary fund  $250.00 

Ward 3  Prior year reserve discretionary fund  $250.00 

Ward 4  Prior year reserve discretionary fund  $250.00 

Ward 5  Prior year reserve discretionary fund  $250.00 

 

3. That the City Council hereby declares and determines that said expenditure of these 
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public funds will serve a public purpose for the City of Opelika. 

 

4. The City Clerk-Treasurer is hereby authorized and directed to process the 

appropriate documents so a check for $1250.00 can be prepared and delivered 

payable to the Opelika Main Street and earmarked for Christmas in a Railroad Town. 

 

ADOPTED and APPROVED this the _______ day of _______________, 2016. 

 

 

____________________________ 

C. E. “Eddie” Smith, Jr. 

President City Council 

ATTEST:      City of Opelika, Alabama 

 

_______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 259-16 

Authorize Starting Salary - Community Relations Officer. 

 RESOLUTION NO. _____________ 

 

RESOLUTION AUTHORIZING HIGHER ENTRY LEVEL  

SALARY FOR POSITION OF COMMUNITY RELATIONS OFFICER 

 

 WHEREAS, the Mayor has the authority to appoint an employee to a vacant, budgeted 

position; and  

 WHEREAS, the minimum rate of pay for the position of Community Relations Officer 

at pay grade 17 is $41,422.58 and the maximum rate of pay is $56,485.34; and 

 WHEREAS, Section 11.7.3 of the City’s Personnel Manual authorizes the Mayor to pay 

a newly employed classified employee up to ten percent (10%) above the minimum rate of pay 

as authorized by the City’s classification and pay plan; and 

 WHEREAS, the position of Community Relations Officer is critical and the Mayor is of 

the opinion that he will be unable to fill said position with a qualified applicant at the entry level 

rate of pay; and 

 WHEREAS, the Mayor and Human Resources Director have recommended that the 

starting salary for the position of Community Relations Officer be raised to no more than 

$48,000, which amount is within the allowable range of pay for the position. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 1.     That the Mayor is hereby authorized to fill the position of Community Relations 
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Officer, at such time as said position is vacant, with a qualified applicant at a starting salary of no 

more than $48,000. 

 2. That the Mayor and the Community Relations Officer are hereby authorized and 

directed to make the necessary accounting and budgetary adjustments to carry into effect the 

provisions of this Resolution. 

 3. That the officers of the City and any person or persons designated and authorized 

by any officers of the City to act in the name and on behalf of the City, or any one or more of 

them, are authorized to do or cause to be done or performed in the name and on behalf of the 

City such other acts and to execute and deliver or cause to be executed and delivered in the name 

and on behalf of the City such other notices, certificates, assurances or other instruments or other 

communications under the seal of the City or otherwise, as they or any of them deem necessary 

or advisable or appropriate in order to carry into effect the intent of the provisions of this 

Resolution. 

 4. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of __________________, 2016. 

 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL OF THE 

      CITY OF OPELIKA, ALABAMA 

 

 

ATTEST: 
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_____________________________ 

CITY CLERK 
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ORDINANCE NO. 124-16-ORD 

Rights-Of-Way Use Agreement with Southern Light, LLC - 2Nd Reading. 

ORDINANCE NO.__________ 

 

AN ORDINANCE APPROVING RIGHTS-OF-WAY USE AGREEMENT BETWEEN 

SOUTHERN LIGHT, LLC AND THE CITY OF OPELIKA, ALABAMA 

 

 WHEREAS, Southern Light, LLC (hereinafter referred to as “Southern Light”) is a 

fiber-optic based telecommunications company; and 

 

WHEREAS, Southern Light designs, builds, operates and maintains fiber optic 

infrastructure throughout the Gulf Coast; and 

 

WHEREAS, Southern Light desires to use the public rights-of-way in the corporate 

limits of the City of Opelika, Alabama (hereinafter referred to as the “City”) in order to construct 

its network and to provide its communications services; and 

 

WHEREAS, the City and Southern Light have been in negotiations regarding the use of 

the City’s rights-of-way for the provision of fiber optic services; and 

 

WHEREAS, the City has considered the request of Southern Light and is desirous of 

granting a non-exclusive right to use the City’s rights-of-way; and 

 

WHEREAS, a proposed Rights-of-Way Use Agreement (hereinafter the “Use 

Agreement”) has been prepared and submitted to the City Council for approval, and the City 

Council has determined that it is now in the best interest of the City and its citizens to approve 

said Use Agreement. 

 

NOW, THEREFORE, BE IT ORDAINED, by the City Council of the City of Opelika, 

Alabama, as follows: 
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Section 1. That the proposed Use Agreement to be entered into between the City and 

Southern Light, a copy of which is attached hereto as Exhibit “A”, is hereby approved, 

authorized, ratified and confirmed in the form substantially submitted to the City Council with 

such changes thereto (by addition, deletion or substitution) as the Mayor shall approve which 

approval shall be conclusively evidenced by the execution and delivery of said Use Agreement. 

 

Section 2. That Southern Light may utilize the rights-of-way in the corporate limits 

of the City in order to construct its fiber optic network and to provide its communications service 

in accordance with and subject to the terms and conditions of the Use Agreement. 

 

Section 3.   That the Mayor is hereby authorized to execute and deliver said Use 

Agreement in the name and on behalf of the City, and the City Clerk is hereby authorized and 

directed to affix the seal of the City to said Use Agreement and to attest the same. 

 

Section 4.   That the officers of the City and any person or persons designated and 

authorized by any officers of the City to act in the name and on behalf of the City, or any one or 

more of them, are authorized to do or caused to be done or performed in the name and on behalf 

of the City such other acts and to execute and deliver or cause to be executed and delivered in the 

name or on behalf of the City such other notices, certificates, assurances or other instruments or 

other communications under the seal or otherwise, as they, or any of them deem necessary or 

advisable in order to carry into the provisions of this Ordinance and the attached Use Agreement. 

 

Section 5.   That the Use Agreement shall be effective in accordance with its terms. 

 

Section 6 That the Ordinance shall take effect immediately upon its passage, 

adoption and publication as required by law. 

 

Section 7. That this Ordinance shall be published in a newspaper of general 

circulation in the City of Opelika, Lee County, Alabama.  Southern Light shall assume all 

publication costs with respect to this Ordinance, including the Use Agreement, as such 

publication is required by law. 

 

ADOPTED AND APPROVED this the _____day of _______________________, 

2016. 
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      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

 

ATTEST: 

 

 

___________________________________ 

CITY CLERK 

 

 

 TRANSMITTED TO MAYOR on this the _____day of _________________, 2016. 

 

 

      ________________________________________ 

      CITY CLERK 

 

ACTION BY MAYOR 

 

 

 APPROVED this the _____day of ____________________, 2016. 

 

 

 

      ________________________________________ 

      MAYOR 
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ATTEST: 

 

 

___________________________________ 

CITY CLERK 
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RIGHTS OF WAY USE AGREEMENT 

 

This AGREEMENT (hereinafter referred to as “Use Agreement” or “Agreement”) is made and 

entered as of the _____day of ___________, 2016, by and between the City of Opelika, a municipal 

corporation of the State of Alabama, (hereinafter referred to as "City") and Southern Light, LLC, an 

Alabama Limited Liability Company, (hereinafter referred to as "Southern Light") (individually "Party" 

and collectively "Parties"). 

 

WHEREAS, Southern Light desires to use the public rights-of-way in the corporate limits of the 

City in order to construct its network and to provide its communications services; and 

 

WHEREAS,  the City has the authority to grant the right to use and occupy the public rights-of­ 

way for such use, to manage and control the rights-of-way, and to obtain fair and reasonable 

compensation for such use; and 

 

WHEREAS, the City intends to exercise the full scope of its municipal powers, including both its 

police powers and contracting authority, to promote the public interest and to protect the health, 

safety, and welfare of the citizens of the City; and 

 

WHEREAS, the City has considered the request of Southern Light and is desirous of granting a 

non-exclusive right to use the City's rights-of-way for the purposes hereinafter set forth and for no other 

purposes, subject to the terms and conditions of this Use Agreement; and 

 

WHEREAS, Southern Light has agreed to accept the use of the rights-of-way in accordance 

with the terms and conditions of this Use Agreement. 

 

NOW, THEREFORE, in consideration of the foregoing clauses, which clauses are hereby made a 

part of this Use Agreement, the mutual covenants and agreements herein contained, and other good and 

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties hereby 

covenant and agree as follows: 

 

Section   1. Preservation of police power authority; reservation of rights; Southern Light 

warranties. 

 

 (a)       Police powers.            Southern Light, the construction and operation of its network, and its 

provision of communications services under this Agreement are subject to the police powers of the City 

to adopt and enforce ordinances necessary to the health, safety, and general welfare of the public, 

including the continuing authority over the construction of the network in the rights-of-way.  Southern 

Light shall comply with all applicable laws enacted by the City pursuant to its police powers, to the 

extent that they are not preempted by applicable law. 

 

 

(b)       Right of review.  Nothing in this Agreement shall be deemed to waive a right, if any, that the City, 

Southern Light, or any person may have to seek judicial or regulatory review as to whether any provision 

herein may have become invalid or unenforceable as a result of any change in applicable law occurring 

after the effective date of the Agreement.   In such a circumstance, either party's rights under section 

21(b) of this Agreement may be applied. 
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(c)       Southern Light warranties, etc.          Southern Light makes the following representations, 

warranties, and covenants as the basis for the benefits and obligations contained in this Use Agreement: 

 

(1)       Southern Light is a sole-member limited liability company duly organized, validly existing, 

and in good standing under the laws of the State of Alabama, is qualified to do business under 

the laws of the State of Alabama, and has the power and authority to own its properties, to 

carry on its business as now being conducted,  to execute and deliver the acceptance of this 

Use Agreement, to carry out the transactions contemplated hereby, and to perform and carry out 

all obligations on its part to be performed under and pursuant to this Use Agreement. 

 

(2)       Southern Light, as of the date of this Use Agreement, has adequate financial resources 

to construct the network in accordance with the provisions of this Use Agreement, and knows of 

no technical or legal impediment which would prevent it from performing as contemplated in 

this Agreement. 

 

(3)        Southern Light, during the term of this Use Agreement,  will comply with all 

applicable laws  concerning  the  construction  and  operation  of  the  network  including  all 

requirements  to obtain   and  comply   with   the  conditions   of   applicable   certificates,   

licenses,   permits,   and governmental approvals and applicable environmental-related 

requirements. 

 

(4)       Southern Light is not prohibited by any agreement or applicable law from executing 

and delivering the acceptance of this Use Agreement or from discharging and performing all 

covenants and obligations on its part to be performed under and pursuant to this Use 

Agreement. 

 

(5)       All corporate actions and consents required on Southern Light's part to execute and deliver 

the acceptance of this Use Agreement have been completed. 

 

The foregoing covenants, warranties, and representations are material to this Agreement and a breach of 

all or any of said covenants, warranties, or representations shall constitute a non-curable default under 

this Use Agreement, and shall entitle the City to immediately terminate the Use Agreement for cause.  In 

the event the Use Agreement is terminated pursuant to this paragraph, Southern Light hereby agrees that 

the disposition of the network in the rights-of-way shall be governed by applicable provisions of section 

10 below. 

 

Section  2.  Compliance; City makes no warranty. 

 

(a)        Compliance with law.  This Agreement will be construed in a manner consistent with all 

applicable laws. 

 

(b)       No warranty. The City makes no express or implied representation or warranty regarding its 

right to authorize the construction of the network on any particular segment of the rights-of-way or the 

location or dimensions of any particular segment of the rights-of-way. The burden and responsibility 

for making all such determinations in advance of construction shall be entirely upon Southern Light. 

 

Section 3. Defined Terms. 

 

The following words, terms and phrases, when used in this Agreement, shall have the meanings 

ascribed to them in this section, except where the context clearly indicates a different meaning or 
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unless otherwise more specifically defined in this Agreement. Words in the single number include the 

plural number, and words in the plural number include the singular.    The words "shall" and "will" are 

mandatory, and "may" is permissive.  Words not defined shall be given their common and ordinary 

meaning. 

 

“Affiliate” or “affiliated person” means any person, directly or indirectly, controlling, controlled by, 

or under common  control  with Southern  Light; provided,  however, that affiliate shall not include 

any limited partner or shareholder holding an interest of less than fifteen percent (15%) of Southern 

Light, or any creditor of Southern  Light solely by virtue of its status as a creditor and which is not 

otherwise an affiliate  by  reason  of  owning  a  controlling  interest  in,  being  owned  by,  or  being  

under  common ownership, common management, or common control with, Southern Light. 

 

“Applicable law” means any  or  all  federal,   state,  or  municipal   statutes,   ordinances,  rules, 

regulations,  standards,  and other  laws,  that  are  now  existing  or hereafter  adopted,  as such  laws  

are amended or as they may be from time to time amended or superseded, which apply to Southern 

Light's communications services, its network, or the matters  covered by this Agreement,  including  

City laws. Where reference is made to a specified law, including a specified City law, the United 

States Code, and the Code of Federal Regulations, it shall mean and include such laws as amended or 

as may be from time to time amended or superseded. 

 

“Southern Light” means  Southern  Light,  LLC  or  the  lawful  successor,  transferee,  or  assignee 

thereof. 

 

“Cable Service” has the meaning set forth in 47 U.S.C. Section 522(6). 

 

“City” means the City of Opelika, Alabama, and where necessary for the purposes of the 

administration and enforcement of this Agreement shall include the City's delegated authorities or 

representatives authorized to perform as contemplated.   The term shall also mean and include where 

appropriate the Opelika Power Services. 

 

“City laws” mean  the  duly  adopted  laws  and  legislation  of  the  City  including  the  Code  of 

Ordinances  of the City and any codes, regulations,  standards, or specifications  adopted  by 

reference; and  shall  also  include  the  subdivision   regulations   and  any  other  such  rules  or  

regulations  that departments,  agencies,  commission,  boards,  or bureaus of the City are authorized  

to establish; all of which are as amended or as may from time to time be amended or superseded. 

 

“City Attorney” means the City Attorney for the City or his designee. 

 

“City Clerk” means the City Clerk for the City or his designee. 

 

“City Engineer” means the City Engineer for the City or his designee. 

 

 

“Communications Act” means the federal Communications Act of 1934, as amended (codified at 47 

U.S.C. §§ 151 et seq.,) and as that Act may, from time to time, be hereinafter amended. 

 

“Communications services” mean services, other than cable service or any other multichannel video 

services, which are available to customers or subscribers, either on a wholesale or retail basis, through 

facilities that enable the provision, whether bundled or unbundled, of voice, video, data, or advanced 

communications services, including telecommunications services, information  and  data  services,  and 
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Internet services.   The term also includes the lease, license, sale, or other right of use provided to 

other persons, including other communications service providers, of portions of the network including 

facilities, fiber (whether dark or lit), or capacity thereon. 

 

“Confidential information” means any  written,  non-verbal,  information  or  communication  for which 

there is sound legal basis to assert that such information or communication is confidential or proprietary  

in  nature  and  which  has  been  clearly  and  conspicuously   marked  as such  by the  Party asserting 

its proprietary or confidential status.  The consideration flowing to either Party under this Agreement is 

not considered to be confidential information. 

 

“Conjunctions”.  In a provision involving two or more items, conditions, provisions or events, which 

items, conditions, provisions or events are connected by the conjunction "and," "or" or "either ... or," 

the conjunction shall be interpreted as follows: 

 

(1)   "And" indicates that all the connected terms, conditions, provisions or events apply. 

 

(2)   "Or" indicates that the connected terms, conditions, provisions or events apply singly or in 

any combination. 

 

(3)   "Either ... or" indicates that the connected terms, conditions, provisions or events apply 

singly but not in combination. 

 

“Construct or construction” means excavating for, constructing, reconstructing, repairing, rehabilitating, 

maintaining, installing, relocating, replacing, or removing the network. 

 

“Effective date” means the date of publication of this Agreement. 

 

“Fiber optic installation” means Southern Light's  aerial or underground fiber, or fiber-related, 

installation consisting of all internal and external components, such as wires, cables, ducts, and 

conduits. 

 

“Gender”.  Words of one gender include all other genders and also include firms, partnerships, 

corporations, and other legal entities, as appropriate. 

 

“Gross revenue” means  any and all payments made to, or compensation  or consideration  of any 

kind or nature, including  cash, credits, property, and in-kind contributions  (services or goods), 

derived or received, directly or indirectly  by Southern Light, or by any affiliate, from or in 

connection with the operation  or use of the network to provide communications  service.  Gross 

revenues include by way of illustration and not limitation information and data services revenue; 

Internet services revenue; telecommunications services  revenue  (except  that  portion of  revenues 

from the  provisioning of long distance telephone services which  are based on interstate  activity  

unless such revenues  are a result of activity  which originates  or terminates  within the City and are 

charged to a service address within the City); revenue derived or received from the lease, license, 

sale, or other transfer of use of portions of the network, including facilities, fiber (whether dark or lit) 

or capacity, by Southern Light or its affiliates to persons, including other communications service 

providers; any other revenue arising from the operation or possession of this Use Agreement including 

the right to use and occupancy of the rights-of-way; and any  revenue  received  by Southern  Light, by 

any  affiliate  of Southern  Light, or by any other person through any means which is intended to 

have the effect of avoiding the payment of compensation  that would otherwise be paid to the City for 

the Use Agreement.   The term does not include unrecovered bad debts charged off  after  diligent,  
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unsuccessful  efforts  to  collect;  and  taxes  of  general  applicability imposed  on the  customer  or  

the  transactions  (but  not on  Southern  Light  or any of its affiliates)  by federal,  state, or local law  

and required  to be collected  and remitted  by Southern  Light or any of its affiliates to the 

governmental unit, including sales, use, and utility taxes. Gross Revenues shall not include revenues 

arising from or relating to Telecommunication Services that both originate and terminate outside the 

corporate limits of the City.   

 

“In”, when used in conjunction with rights-of-way, means over, above, in, within, on, or under rights-

of-way. 

 

“Including” or “include” does not limit a term to a specified example. 

 

“Internet” means the combination  of Internet protocol-based  networks interconnecting  millions of 

computers  throughout  the  world.    It allows  computers  to  trade  information  over  public  and  

private networks  using telecommunication lines, fiber optic cables, terrestrial  wireless  networks, and 

satellite links. It is also referred to as the "net." 

 

“Internet services” means the offering  of direct access and information  transport via wireless 

communications  service  or wireline  communications  service  to the network  of both federal  and 

non­ federal interoperable  packet-switched,  Internet protocol-based data networks to customers for a 

fee.  For purposes  of this Agreement,  Internet service shall mean the information  transport and 

direct access to the Internet  provided  to customers  over Southern  Light's  network  and shall include  

the provision  of incidental services or revenues that are required by law to be treated under the same 

regulation as such direct  access  service.    If it  is definitively  determined  under  applicable  law by  a 

court or  agency  of binding jurisdiction  that Internet service revenues are not allowed to be included 

in gross revenues upon which the use fee is based, then Southern Light shall not be required to 

include such revenues within its calculation of gross revenues for purposes of paying the use fee, 

provided that Southern Light notify the City  in writing  of such  exclusion  and  the basis  therefor.   

In such  a circumstance,  the City shall  be entitled to exercise its rights under section 21(b) of this 

Agreement. 

 

“Multichannel video service” means facilitating the delivery to subscribers of multiple channels of 

video programming or other programming service, regardless of the technology used to provide it. 

Multichannel  video service  specifically  includes,  but is not limited  to, cable service,  as such term 

is defined in Title VI of the Communications Act of 1934, 47 U.S.C. Section 522(6).  Multichannel 

Video 

Service includes: 

 

 

 

(1)       The one-way transmission  to subscribers of (i) video programming or other 

programming service; and (ii) subscriber  interaction, if any, which is required for the selection 

or use of such video programming or other programming service, regardless of whether such 

transmission, service(s), or interaction relies upon Internet protocol. 

 

(2)          Open video system or “OVS.” 

 

(3)       Any other service using a multichannel  video system which is not a 

telecommunications service or an information  service, where under applicable law a franchise 

or similar permission or approval from the city is required or permitted. 
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“Multichannel video system” means facilities, consisting of a set of closed transmission paths and 

associated signal generation, reception, and control equipment that is designed or used to provide 

multichannel  video services and which is capable of being provided to multiple subscribers within 

the facilities area, but such term does not include: 

 

(1)       Facilities that serve only to retransmit the television signals of one (1) or more 

television broadcast stations. 

 

(2)       Facilities that serve subscribers without using any rights-of-way. 

 

(3)       Facilities  of a common carrier which is subject, in whole or in part, to the provisions 

of 

47 U.S.C. §§ 201-226, except that such facility shall be considered a multichannel video 

system (other  than  for  purposes  of  47 U.S.C.  § 541(c))  to the extent  such  facilities    are 

used  in the transmission of multichannel video services directly to subscribers. 

 

(4)       Facilities of any electric utility used solely for operating its electric utility system. 

 

“Network”, except as used in the definition  of the "Internet" herein, means all or any portion of 

Southern Light's facilities located in the rights-of-way which are used to provide its communications 

services, including its fiber optic installation, manholes, equipment, and other component parts or 

appurtenances. 

 

“Open video services” means  any  video  programming  provided  to  any  person  by  a  provider 

certified by the FCC to operate an open video system pursuant to Section 47 U.S.C. § 573, as may 

be amended, regardless of the facilities used. 

 

“Person” means any human being, any governmental or political subdivision or public agency, any 

public or private corporation,  any partnership, any firm, association or other organization,  any 

receiver, trustee, assignee, agent, or other legal representative of any of the foregoing or any other legal 

entity. 

 

“Rights-of-way” means the surface of and the space on, above, and below any public street, public 

road,  public  highway,  public  freeway,  public  lane,  public  way, public  alley, public sidewalk,  

public boulevard, public parkway, public drive, public utility easement (to the extent of the City's 

interest or authority), or public rights-of-way  now or hereafter held by the City which shall, within 

its proper use and meaning, entitle Southern Light to the use thereof for the purpose of constructing  

and operating its network  and providing  its communications  services.   This term shall not include 

any state or federal rights-of-way or any property owned or controlled by any person other than the 

City, except as provided by applicable law or pursuant to an agreement between the City and any such 

governmental entity or person.  The term shall also not include property owned or leased by the City 

that is not used or is not typically used as rights-of-way for vehicular or pedestrian transport or the 

installation of utility facilities, such as City parks, City property, or public works facilities. 

 

“Rights-of-way management” means the exercise of the City's police powers for the purpose of 

managing and controlling the occupancy of the rights-of-way in order to keep them functioning and 

operational for their dedicated  or intended purpose; maintain them in good condition, order, and 

repair; control the orderly flow of vehicle and pedestrian traffic; administer their use by public or 

private users including  users'  facilities;  preserve  the  public  asset;  recover  costs;  and  such  other  
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7 
 

acts  reasonably necessary to protect the public health, safety, and welfare. 

 

“Subscriber” means any person, who or which lawfully elects to subscribe for any purpose to a 

communications service of Southern Light or any of its affiliates and whose premises or facilities are 

physically  wired  or  otherwise   lawfully  activated  to  receive  such  services  from  Southern   

Light's facilities. 

 

“Telecommunications” means the transmission  between or among points specified by the user, of 

information of the user's choosing, without change in the form or content of the information  as sent 

and received. 

 

“Telecommunications service” means the offering of telecommunications for a fee directly to the 

public, or to such classes of users as to be effectively available directly to the public regardless of the 

facilities used. This term does not include multichannel video service. 

 

“Use fee” means the fee described in subsection 16(a). 

 

“Video programming” means programming provided by or generally considered comparable to 

programming broadcast station. 

 

“Wireless communications facilities” means facilities used for the transmission or reception of wireless 

communications  services, usually consisting of an antenna array or micro facility, connection cables,  

an equipment  facility,  and a support  structure  such  as a tower,  monopole,  or utility  pole to 

achieve the necessary elevation. 

 

“Wireless communications services” means communications  services made available to subscriber 

through  wireless  communications  facilities,  including  any FCC  licensed  or unlicensed  radio 

communications  services, whether used for transmission  or reception of voice, video, or data, 

including, wireless fidelity ("WiFi")  and personal wireless services as defined by the 

Telecommunications Act of 

1996, which includes FCC licensed commercial wireless telecommunications services, including cellular, 

personal communication  services (PCS), specialized mobile radio (SMR), enhanced specialized mobile  

radio  (ESMR),  paging  and  similar  services  that  currently  exist  or  that  may  in the future  be 

developed.  The term does not include broadcast radio or television services. 

 

“Wireline communications services” means communications services made available through wire or 

fiber facilities. 

 

“Tree  regulations” means  chapter  27,  article  II  of  the  City  Code  as  such  ordinance  may  be 

superseded or amended from time to time and such other regulations as may be now or hereafter 

adopted or  promulgated  that  establish  standards  for  tree  planting,  maintenance,  or  protection  of  

trees in  the rights-of-way. 

 

“Visual obstruction regulations” means chapter 26 of the City Code, as such ordinance may be 

superseded or amended from time to time, and such other regulations as may be now or hereafter 

adopted or promulgated that govern visual obstructions. 

 

Section 4.  Administration. 

 

Administrative authority.   In accordance  with applicable  law, the City or its designees shall have 
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continuing jurisdiction over construction of the network in the rights-of-way  with the right to conduct 

periodic inspections  of the construction  of such network, provided such inspection, which shall be 

solely for the benefit  of the City, does not unduly  interfere  with the network  or Southern  Light's 

operations. 

 

Section 5.  Enforcement. 

 

(a)       Notice of violation; opportunity to cure. 

 

(1)       If the City is of the opinion  that Southern  Light  is in violation  of this Agreement  

the City shall  provide  Southern  Light with  a written  notice  of violation  describing  the 

nature of the violation and requirements for correction. 

(2)       Within ten (10) business days of receiving a notice of apparent violation, Southern 

Light shall provide the City with a performance bond in the sum of Twenty-Five Thousand and 

No/100 Dollars ($25,000).  The performance bond shall insure the faithful performance by 

Southern Light of all the provisions of this Agreement, and compliance with all orders, permits and 

directions of the City, and the payment by Southern Light of any claim, penalties, damages, liens 

and taxes due the City.  Any failure by Southern Light to provide a performance bond as required 

herein shall constitute a separate breach of this Agreement.  Once the proceeding addressing the 

alleged violation has been completed, Southern Light shall be relieved of maintaining the 

performance bond until such time as another alleged violations notification is received by Southern 

Light at which time the process shall begin again. 

 

(3)       Southern Light shall have thirty (30) days from the receipt of notice to respond to the City in 

writing contesting the City’s assertion of default and providing such information or documentation 

as may be necessary to support the position OR cure any such default.  The time for Southern Light 

to correct any violation shall be extended by the City if the necessary action to correct such 

violation is of such a nature as to require more than thirty (30) days within which to perform, 

provided Southern Light provides written notice that is requires more than thirty (30) days to 

correct such violations, commenced the corrective action within the thirty (30) day period and 

thereafter uses reasonable diligence to correct the violation. 

 

(4)    During the cure period any action to prosecute the violation, including revocation, of 

the Agreement, shall be held in abeyance 

 

(5)        In the event that the City finds that Southern Light failed to respond to the violation notice, 

the City shall promptly schedule a public hearing to consider that matter.  The City shall provide 

written notice at least fifteen (15) business days prior to the date of the hearing. Southern Light 

shall be provided reasonable opportunity to offer evidence and be heard at such public hearing. 

 

(6)   In the event that the City, after a public hearing, determines that a continuing state of 

default exists and that its cure is unlikely, the City may determine to pursue one (1) of the 

following: access liquidated damages; determine the amount of actual damages to the City and 

draw upon all or any appropriate part of the performance bond provided herein; seek specific 

performance of any provision of this Agreement which reasonably lends itself to such remedy; 

pursue a separate action for damages in a court of competent jurisdiction; pursue the procedures for 

revocation of this Agreement; or invoke any other lawful remedy available to the City. 

 

(7)   If the City draws upon the performance bond or any subsequent performance bond 

delivered pursuant hereto, in whole or in part, the City shall provide written notice of such draw to 
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Southern Light and Southern Light shall replace or replenish to its full amount the same within 

thirty (30) days after such notice. 

 

(8)   If the City determines that a default exists after a public hearing, Southern Light shall have 

the right to a de nova review of such decision in any court of competent jurisdiction. 

 

(b)       Dispute resolution between the Parties.         Except  as  otherwise   provided  for  in  this 

Agreement, the Parties shall make diligent good faith efforts to resolve all issues and disputes that 

arise in the administration  of this Agreement  through discussions  between designated  representatives  

of the Parties. 

 

(c)     Revocation. 

 

(1)       In addition to all other rights or remedies which the City has pursuant to law or equity 

or under this Agreement, and subject to applicable law, the City reserves the right to revoke this 

Agreement, and all rights and privileges pertaining thereto, in the event that: 

 

a.         Southern Light is in violation of any material provision of this Agreement and 

the violation   is  not  capable  of  being  cured  or  Southern   Light  has  not,  to  the  

City's satisfaction, refuted or excused the failure to comply or has not complied with the 

cure provisions set forth hereinabove in subsection (a). 

 

b.  Southern  Light  has  engaged  in  an  evasion  or  attempt  to  evade  any  

material provision of this Agreement and fails or refuses to cure it. 

 

c.         Southern Light has perpetrated or attempted to perpetrate any fraud or deceit 

upon the City. 

 

d.  There   is  any  material   misrepresentation   of  fact  by  Southern   Light  in  

the application for, negotiation or renegotiation of, or renewal of, the Agreement. 

 

 

 

(2)       Prior to revoking the Agreement  the City Council shall schedule a hearing on the 

matter and Southern Light shall be given at least thirty (30) days advance notice of the date and 

time for the hearing  and the grounds for revocation.   At such hearing Southern Light shall 

have the right to be heard on the matter  and may  present  evidence  on its behalf  including  

proof  refuting or excusing the violation. 

 

(3)        Within  thirty (30) days of the conclusion  of the hearing the City Council may adopt 

a resolution revoking the Agreement where it finds that there is a basis to do so and Southern 

Light shall, thereafter, be notified in writing of the Council's decision. 

 

(d)       Enforcement; attorneys'  fees.   Unless  prohibited  by  applicable  law,  the City  shall  be 

entitled to enforce this Use Agreement through all remedies lawfully available, and Southern Light 

shall pay the City's  costs  of enforcement,  including  reasonable  attorneys'  fees,  in the event that 

Southern Light is determined judicially to have violated the provisions of this Use Agreement. 

 

Section 6.  Grant. 
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(a)            Grant. 

 

 (1)       Subject  to  the  requirements  of  this  Agreement  and applicable  law, Southern  Light  

is hereby granted by the City, where the City has the right and authority to do so, the non-

exclusive right to use  the rights-of-way  to construct  its network  and to operate  its network  

in order to provide communications  services  and for no other purpose.   This Agreement  does 

not grant to Southern  Light, or any of its affiliates or any other person providing services 

over its network, the right to use the rights-of-way  or to use Southern  Light's  network  in 

the rights-of-way,  to provide  cable  service  or  any  other  multichannel  video  services.    The  

City  makes  this  grant without reducing  its police powers and expressly  reserves the right to 

adopt and enforce,  now and  in  the  future, in  addition  to  the  provisions  of  this  Use  

Agreement  and  existing  laws, ordinances,  and regulations,  such  additional  laws,  ordinances,  

and regulations  as it may  find necessary in the exercise of its police power to provide for the 

health, safety, or welfare of the public. 

 

(2)       Southern  Light  agrees  that  its  network  will  be  a  fiber-optic  network  of  current  

and modem design with broadband capacity meeting or exceeding the capacity set by the federal 

government  as broadband.  Southern Light further agrees that the total outside diameter of the 

entire fiber optic installation at any given point in the right-of-way shall not exceed four (4) 

inches, not including, handholds, concrete encasements allowed, or required by the City 

Engineer or other authorities having jurisdiction. 

 

(3)       Subject to applicable provisions  of this Agreement,  the location and construction 

details of each part of the network shall be subject to the approval of the City Engineer, in 

accordance with the plans and specifications submitted to and approved by the City Engineer, 

as such plans and specifications may be modified from time to time with the approval of the 

City Engineer. 

 

(4)       Notwithstanding any provision of this Agreement  to the contrary, this Agreement  does 

not grant to Southern Light the right to install in the rights-of-way any tower or pole of any 

type, or to otherwise install in the rights-of-way wireless communications facilities absent a 

Permit as issued by the City. 

 

(5)       Notwithstanding  anything  contained  in this Agreement  to the contrary,  Southern  

Light agrees that neither it nor any affiliate, nor any other person using its network to provide 

service in the City, will be providing, through Southern Light's  network or facilities in the 

rights-of-way, cable service  or any other multichannel  video services,  that no other person 

will be providing cable service  or any other multichannel  video services  through Southern  

Light's  network,  and that the grant of this Agreement does not relieve Southern Light from any 

obligation it may have now or in the future to obtain a franchise, license, or other right to use 

the rights-of-way  for the provision of cable service or any other multichannel video services.  

In the event Southern Light, any affiliate or any other person using Southern Light's  network 

intends to commence providing services  or  to conduct  any other  activity  not authorized  by 

this Use Agreement,  it must  first obtain a separate franchise, license, or other right of use 

agreement, or, where appropriate, an amendment to this Agreement. 

 

(6)  The use of the rights-of-way authorized by this Agreement shall in all matters be 

subordinate to the City's use and rights. 

 

(b)       Nonexclusive.      Southern Light's  use of the rights-of-way  pursuant  to this Agreement shall 
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be nonexclusive.   The City specifically  reserves the right to grant, at any time and from time to 

time,  such  additional  use  agreements  or  other  rights  to  use  the  rights-of-way  for  any  purpose  

as determined by the City, and to any other person, including itself, as it deems appropriate, subject to 

applicable law. 

 

(c)       No title.   This Agreement shall not convey title, equitable or legal, in the rights-of-way, and 

Southern Light acknowledges it receives under this Agreement only the right to occupy rights-of­ way 

only for the specific purposes and for the specified period stated in this Agreement and as may be further 

limited by the specific terms of the Agreement. This Agreement and the rights granted hereunder do  not  

excuse Southern  Light from  obtaining appropriate access or  attachment agreements before locating 

its facilities on another person's poles, conduits or other facilities, including the City and/or Opelika 

Power Services. 

 

(d)       Permits.           Nothing in this Agreement shall be construed to relieve Southern Light from 

obtaining licenses and permits required by applicable City law. 

 

(e)        No vested right to City location; priority of use. 

 

(1)       Southern Light acknowledges by acceptance of this Agreement that it obtains through 

this Agreement no rights to or further use of the rights-of-way other than those expressly stated 

herein.  This Agreement does not give to Southern Light any vested right in any facilities' 

particular location for its network, and Southern Light acknowledges and accepts at its own risk, 

provided that the City has the legal authority for the use or uses in question, that the City may 

make use in the future of the rights-of-way in which Southern Light's network is located in a 

manner inconsistent with  Southern Light's use of such rights-of-way for its placement and use of 

its network, and that in such event Southern Light will not be entitled to compensation from the 

City.    If Southern Light occupies private property by way of a private easement and that 

property is taken for or otherwise becomes rights-of-way, then Southern Light shall retain the 

right to occupy the easement subject to the City's right of condemnation. 

 

(2)       This Agreement does not confer upon Southern Light any priority over the use of the 

rights-of-way. In the event of a dispute as to priority of use of the rights-of-way the first priority 

shall be to the public generally, the second priority to the City and its agencies, the third priority to  

the  State  of  Alabama and  its  political subdivisions in  the performance of  their  various 

functions, and thereafter, as between franchisees, licensees and others having the right to use the 

rights-of-way, as determined by the City in the exercise of its powers, including the police power 

and other powers reserved to and conferred on it by the State of Alabama. 

 

(f)        Records and reports.  Southern Light shall cooperate with the City with respect to the 

administration  of  this  Agreement  and  to  this  end,  subject  to  section  8  concerning  confidential 

information, shall furnish or make available to the City upon request, at no cost to the City, such records, 

reports, and other information reasonably necessary, as determined by the City, for the administration 

and enforcement of this Agreement and in such form and manner as prescribed by the City. 

 

Section 7.  Acceptance; publication; exhibits. 

 

(a)       Acceptance.   This Agreement shall not be effective until an unconditional acceptance by Southern 

Light of its terms and conditions is filed with the City within thirty (30) days after approval by he City of 

the Agreement, or such other time as the City might allow, and publication of the Agreement takes place 

in accordance with applicable law and the provisions of this section. Southern Light's acceptance shall be 
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accomplished by delivery of a signed Agreement by a person having the authority to bind Southern Light, 

proof of insurance coverage, posting of security if required by the City, payment of any amounts due at 

signing, and other requirements as may be included in this Agreement. 

 

(b)       Publication.     This Agreement  shall  be  published  in  a  newspaper  having  general 

circulation in the City.  Such publication shall be done by or at the direction of the City Clerk of the City 

and the expenses thereof shall be paid in advance by Southern Light or Southern Light shall make 

arrangements with the newspaper to be billed directly. 

 

(c)       Incorporation of exhibits.  This Agreement hereby incorporates by reference all exhibits appended 

hereto.  

 

Section 8. Confidential Information. 

 

(a)       Acceptance of public records law.   Southern Light acknowledges and understands that the City, 

as a municipality, is subject to laws governing the disclosure of public records including disclosure or 

release of the contents of this Agreement.   The City will comply with applicable law concerning 

confidential information clearly identified as such by Southern Light.  Notwithstanding anything to the 

contrary in this Agreement, all obligations of the City in this section are subject to, and limited by, the 

requirements of Alabama open records laws. 

 

 

(b)       Release of confidential information.  Where the release of confidential information to a third 

party is necessary for rights-of-way management purposes, the City and Southern Light shall mutually 

agree on what, if any, such information can be released to the third party. The City will confer with 

Southern Light prior to releasing any confidential information. 

 

(c)       City responsibility.  The City's responsibility to maintain confidential information as set forth in 

this section shall not apply to any such information which (i) becomes publicly available other than 

through the disclosing Party; (ii) is required to be disclosed by applicable law or by administrative or 

judicial order; (iii) is independently developed by the receiving Party; or (iv) becomes available to the 

receiving Party without restriction from a third party. 

 

(d)       Disclosure of confidential information.  Notwithstanding anything to the contrary in this 

Agreement, the City may disclose, as necessary, any confidential information to its officials, officers, 

boards, commissions, agencies, employees, agents, representatives, or contractors  in order to administer or 

enforce this Agreement, or otherwise for rights-of-way management purposes. 

 

(e)       Continuing  obligation  concerning  confidential  information.    The  provisions  of  this section 

shall survive expiration, termination, or revocation of this Agreement. 

 

Section 9.        Construction.       

 

Construction in and use of the rights-of-way and related activities for the network shall be 

governed by Exhibit A. Southern Light shall be responsible for any construction or construction-related 

activity, including restoration and repair of the rights-of-way, performed by others on its behalf. 

 

Section 10. Rights and obligations upon termination of this Agreement or abandonment of 

network.  
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(a) Termination, revocation, expiration, and abandonment. Upon termination,revocation, or expiration 

of this Agreement, or by abandonment of the network, all rights and obligations between the City and 

Southern Light created by this Agreement shall cease other than (1) the obligation to pay outstanding 

fees and other amounts due to the City; (2) maintain security until released by the City or otherwise in 

accordance with this Agreement; (3) defense and indemnification obligations as set forth in this 

Agreement; and (4) such other provisions in this Agreement which expressly provide for survival beyond  

the  term  thereof.    The  disposition  of  Southern  Light's  network,  including  removal,  and restoration 

of the rights-of-way and other public or private property shall be governed by applicable law and this 

Agreement. 

 

(b)       Operation after termination; holding over.   Notwithstanding anything to the contrary contained 

in this Agreement, in the event Southern Light, at the sufferance of the City, holds over beyond the 

term of this Agreement and continues to operate all or any part of its network, provide all or any of its 

communications services, or otherwise exercise all or any of the rights granted hereunder, after the term of 

this Agreement, then Southern Light shall continue to comply with and be subject to all applicable 

provisions of this Agreement, including all compensation and other payment provisions, throughout 

the period of such holding over, provided that any such holding over shall in no way be construed as a 

renewal or other extension of the Agreement.  In the event the term of this Agreement has expired and the 

Parties are in the process of re-negotiating a renewal of this Agreement or negotiating a new agreement 

relative to Southern Light's network or communications services, or as they may otherwise agree, this 

Agreement shall continue on a month-to-month basis. 

 

Section 11. Damages and defense. 

 

(a)  Hold harmless and indemnification. 

 

(1)  Southern  Light  by  its  acceptance  of  this  Agreement  agrees  to  and  does  thereby 

indemnify, defend, and hold the City and the City's  present and future officers, elected or 

appointed officials, council, boards, commissions, agents, representatives, volunteers performing 

authorized City functions, and employees whole and harmless from and against all claims, costs, 

losses, expenses through appeal (including reasonable attorneys'  fees, and costs or expenses 

incidental  to  the  investigation of  claims and  lawsuits),  demands, payments, suits,  actions, 

recoveries, penalties, fines, liabilities, judgments, and damages, of any nature and description, 

including any suit or claim for personal injury, property damage, defamation, antitrust, errors and 

omission,  theft,  fire, royalties, license  fees,  or  infringement of  copyright  or  patent  rights, 

resulting from or arising out of or by reason of: (1) Southern Light's actions pursuant to this 

Agreement and the rights awarded hereunder, or the procedures leading thereto, (2) any act or 

omission  of  Southern  Light,  its  agents,  employees,  representatives,  contractors,  or  sub­ 

contractors, including in the construction or operation of, or the provision of service over, the 

network in the City, or any portion thereof, (3) any failure by Southern Light to comply with any 

applicable law or the terms and conditions of this Agreement, (4) Southern Light's performance 

under this Agreement including the provisioning of its communications services, (5) the use of 

portions of the network by other persons, including other communications service providers, or 

(6) the presence of any hazardous substance or environmental hazard brought into the rights-of­ 

way by Southern Light or by any person acting on its behalf or under the rights granted under 

this Agreement.  

 

(2)       The foregoing obligations of this subsection (a) shall survive the expiration, termination, or 

revocation of the Agreement. 
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(b)       Notice.   In order for the City to assert its rights to be indemnified, defended, or held harmless, 

the City must notify Southern Light within a reasonable time of any claim or legal proceeding which gives 

rise to such right. 

 

(c)       Defense.          With respect to Southern Light's indemnity obligations set forth in this section 

and in section 12, Southern Light shall provide the defense of any claims brought against the City by 

selecting counsel of Southern Light's choice to represent the City and defend the claim, subject to the 

consent of the City, which shall not be unreasonably withheld. Nothing herein shall be deemed to prevent 

the City from cooperating with Southern Light and participating in the defense of any litigation by its own 

counsel at its own cost and expense, provided, however, that after consultation with the City, Southern 

Light shall have the right to defend, settle, or compromise, at its cost and expense, any claim or action 

arising hereunder, and Southern Light shall have the authority to decide the appropriateness and the 

amount of any such settlement, and any such settlement shall include at a minimum a full and final 

release of all applicable claims against the City and shall include a provision that the settlement does not 

constitute an admission of wrongful conduct by the City.  In the event that the terms of any such 

settlement do not include a full and final release of the City, Southern Light shall not settle the claim or 

action.   All of  Southern Light's  right to enter a settlement shall entail only payment of monetary 

amounts by Southern Light or obligations to be performed fully by Southern Light, and under no 

circumstances shall Southern Light have the power to bind the City to any obligation to pay any 

monetary amounts, perform any particular action, or refrain from performing any action (although the 

City may in its discretion independently agree to any such condition). 

 

(d)      Indemnification not limited.  The indemnification obligations of this Agreement are not limited in 

any way by limitation of the amount or type of damages or compensation payable by or for Southern 

Light under worker's compensation, disability or other employee benefits acts, or the acceptance  of  

insurance  certificates  required  by  this  Agreement,  or  the  terms,  applicability, or limitations of any 

insurance held by Southern Light. 

 

(e)       No waiver of City rights.   The City does not and shall not waive any rights against Southern 

Light which it may have by reason of Southern Light's indemnification, or because of the acceptance 

by the City of Southern Light's proof of insurance or deposit with the City of any insurance policies 

described in this Agreement. 

 

Section 12.  Limitation of liability; immunity. 

 

Except to  the extent expressly provided for otherwise in this Agreement, the City shall be 

responsible for its own acts of negligence, or intentional or willful misconduct committed by the City for 

which the City is legally responsible, subject to defenses, immunities, and limitations of liability provided 

by applicable law; provided, however, notwithstanding anything to the contrary contained in this 

Agreement and in no event shall the City, its present and future officers, elected or appointed 

officials, council, boards, commissions, agents, representatives, volunteers performing authorized City 

functions, or employees be liable to Southern Light, its affiliates, officers, directors, agents, employees, 

customers, tenants, licensees, contractors, subcontractors, or assigns for any special, indirect, or 

consequential damages, including any loss, expense, or damage to profits, business, revenue, or income 

(whether arising out of the damage to or destruction of the network, in whole or in part, transmission 

interruptions or  problems, any interruption or degradation of service or otherwise), arising in  any 

manner, including the City's negligence, and Southern Light shall indemnify, defend, and save harmless the 

City and its present and future officers, elected or appointed officials, council, boards, commissions, 

agents, representatives, volunteers performing  authorized City functions, and  employees from and 

against any and all claims, costs, losses, expenses through appeal (including reasonable attorneys' fees, 
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and costs or expenses incidental to the investigation of claims and lawsuits), demands, payments, suits, 

actions, recoveries, penalties, fines, liabilities, and judgments, of  any nature and description, with 

respect to such special, indirect, or consequential damages.  The foregoing obligations of this section 

shall survive the expiration, termination or revocation of the Agreement. 

 

Section 13. Liability insurance; security. 

 

(a) Insurance. 

 

(1)       Commercial General Liability.   Southern Light shall, at its sole expense, maintain, 

throughout the term of this Agreement and any extension or renewal thereof, and such other 

period of  time during which Southern Light operates or is  engaged in  the removal of  the 

network, (hereinafter referred to as "coverage period") Commercial General Liability Insurance 

using carriers licensed in the State of Alabama and maintaining a Best rating of not less than 

"A."  Such insurance shall include coverage for premises and operations, underground, collapse 

and explosion, and products and completed operations, independent contractors, contractual, 

personal and advertising injury, and broad form property damage and shall name as Additional 

Insureds the City and the City's  present and future officers, elected or  appointed officials, 

council, boards, commissions, agents, representatives, volunteers performing authorized city 

functions, and employees.   Such insurance shall be in the amount of One Million Dollars 

($1,000,000)  per occurrence and Two Million Dollars ($2,000,000)  in the aggregate covering 

bodily injury, including death, and property damage.   If Southern Light employs independent 

contractors, Southern Light shall insure that these contractors maintain appropriate levels of 

insurance and that the City is named as an additional insured under each policy.  Insurance will be 

written on an occurrence basis. 

 

(2)     Business Automobile Liability.  Southern Light shall, at its sole expense, maintain during the 

coverage period   Business Automobile Liability insurance with a limit of One Million Dollars 

($1,000,000)  combined single limit for bodily injury, including death, and property damage 

covering owned, leased, non-owned, and hired automobiles used in conjunction with its operations 

under this Agreement. Coverage for loading and unloading shall be provided under either 

automobile liability or general liability policy forms. Such insurance shall name the City and  the  

City's  present  and  future  officers,  elected or  appointed  officials,  council, boards, 

commissioners, agents, representatives, volunteers performing authorized city functions, and 

employees as Additional Insureds. 

 

(3)       Workers' Compensation  and  Employer's  Liability.   Southern Light shall, at its sole 

expense, maintain, during the coverage period, Workers' Compensation coverage as prescribed by 

the laws of the State of Alabama and Employer's Liability coverage in an amount of not less than 

One Million Dollars ($1,000,000). 

 

(4)       Umbrella or Excess Liability. Southern Light shall, at its sole expense, maintain during 

the coverage period Umbrella or  Excess Liability insurance in the amount of Two Million 

Dollars ($2,000,000).   Such insurance shall name the City and the City's  present and future 

officers, elected or appointed officials, council, boards, commissions, agents, representatives, 

volunteers performing authorized city functions, and employees as Additional Insureds. 

 

(5)        Evidence of Insurance; deductibles; approval; reservation.   On or before filing its 

acceptance of this Agreement and upon each policy renewal, Southern Light shall, at no cost to the 

City, furnish to the City Certificates of Insurance evidencing all of the aforementioned types and 
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limits of insurance to be in effect.  The City reserves the right to require complete, certified copies 

of all required insurance policies or proof of self-insurance at any time and from time to time, at 

no cost to the City. Southern Light has the right to maintain reasonable deductibles and the City 

reserves the right to review and approve such deductibles, which approval shall not be 

unreasonably withheld or delayed. The policies obtained by Southern Light, and proof thereof, 

shall be subject to the City's approval.    The City reserves the right to review these insurance 

requirements during the coverage period and to adjust insurance coverages and their limits when 

deemed necessary and prudent by the City, based upon changes in statutory law, court decisions, or 

the claims history of the industry, as well as Southern Light. 

 

(6)      Maintenance of Insurance Policies; Southern Light 's coverage primary.  The liability 

insurance policies required under this section, if any, shall be maintained by Southern Light 

through the coverage period. Each such policy of insurance shall provide that it not be cancelled, not 

renewed, nor materially changed without sixty (60) days' written notice to the City.   An 

endorsement shall be provided which states that Southern Light's coverage is primary and any 

other insurance carried by the City, if applicable to a loss, is excess. 

 

(7)      No Limit of Liability. The legal liability of Southern Light to the City and any person for any 

of the matters that are the subject of the insurance policy(ies) required by this section, shall not be 

limited by said insurance policy(ies) or by the recovery of any amounts thereunder. 

 

(8)      Certificate of Insurance.  Certificates of Insurance, if any, shall name the City and the 

City's present and future officers, elected or appointed officials, council, boards, commissions, 

agents, representatives, volunteers performing authorized city functions and employees as 

Additional  Insureds,  in  the  case  of  Commercial  General  Liability,  Business  Automobile 

Liability, and Umbrella or Excess Liability insurance.  Worker's Compensation and Employer's 

Liability insurance shall waive rights of subrogation in favor of the City.   Each policy shall 

contain a provision that coverage afforded under the policies will not be cancelled, changed or not 

renewed unless at least sixty (60) days prior written notice has been given to the City.  All 

subsequent notices or certificates shall be delivered to the City.   All deductibles under said 

policy shall be the sole responsibility  of Southern Light. 

 

 

(c)  Right to Require Insurance.  If the financial conditions of any company issuing the insurance 

policy pursuant to this section 13 materially and adversely change, the City may, at any time and from time 

to time, require that any insurance policy be replaced with such other insurance policy consistent with the 

requirements set forth in this section. 

  

(d)       Notice. 

 

(1)       Each insurance policy shall contain a covenant or endorsement of the insurer to provide 

sixty (60) days advance written notice by certified mail of such insurer's intention to cancel, 

substantially change, or not to renew such policy to both the City and City Attorney, and Southern 

Light; provided, however, in the event said policy fails to so contain a notice provision to the 

City and City Attorney then Southern Light shall be responsible for same.  Southern Light shall, in 

the event of any such notice, obtain, pay premiums for, and file with the City and City Attorney 

written evidence of the issuance of replacement policies prior to the expiration of any such policy. 

 

(2)       Failure to carry or keep such insurance in force throughout the period set forth in this 

section shall constitute a default of this Use Agreement.  The City, through its City, reserves the 
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right to stop any work related to the network until proper evidence of insurance is furnished. 

 

(e)       Commencement  of Work.  Southern Light shall not commence any work in the rights-of- way, 

including the work of constructing its network, until the insurance and letter of credit requirements of this 

section have been complied with. 

 

Section 14.           Term.    

 

The term of this Agreement shall commence upon the effective date and shall continue for up 

to ten (10)  years thereafter, unless renewed, revoked, or terminated sooner as herein provided. 

 

Section 15.          Payment to City. 

 

(a)       Use fee.           As compensation for the rights and privileges granted by this Agreement, Southern 

Light shall pay to the City a use fee of five percent (5%) of gross revenues, which fee shall be paid 

quarterly in accordance with subsection (b) of this section. Gross Receipts on Telecommunications 

Services that originate in one municipality and terminate in another shall be evenly apportioned among the 

two municipalities for purposes of calculating the Use Fee owed to each municipality by the Company, 

such that the aggregate Use Fee paid by the Company to the two municipalities shall not exceed five 

percent (5%) of the Gross Receipts on said Telecommunications Services.    Southern Light may, subject 

to, and in a manner consistent with, applicable law, itemize on the subscriber's bill that portion of the 

bill attributable to the fees imposed pursuant to this subsection (a).  Southern Light shall not bill 

subscribers in the City for franchise or other similar rights­ of-way use fees imposed by other franchising 

authorities. 

 

(b)       Quarterly computation; report. 

 

(1)       Unless otherwise provided for in this Agreement the use fee payments due to the City 

under this Agreement shall be computed and paid on a quarterly basis, for the preceding quarter, as 

of March 31, June 30, September 30, and December 31.  Each quarterly payment shall be due and 

payable no later than thirty (30) days after the dates listed in the previous sentence.  Each 

payment shall be accompanied by a brief report by Southern Light signed by an official of 

Southern Light who shall certify to its accuracy, showing the basis for the computation and such 

other relevant facts as may reasonably be required by the City.   At the request of the City, 

payments will be made electronically if technically feasible and at no cost to Southern Light. 

 

(2)       For each quarter, the City may require Southern Light to submit a statement, certified as 

true by the chief financial officer of Southern Light, setting forth its gross revenues by category, 

and describing what revenues were included and excluded in calculating the use fee, and any 

adjustments made to gross revenues. The request shall be made by the City no later than thirty (30) 

days after the given quarterly payment is received, and Southern Light shall have ninety (90) days 

to respond. 

 

(c)       Inspection and audit; verification. 

 

(1)       Inspection and audit.  Subject to subsection (c)(2) of this section, the City shall have the 

right to inspect and audit, upon reasonable written notice, at any time up to three (3) years from 

the date that this Agreement ends whether by expiration, revocation, or termination, at Southern 

Light's  offices where such records are located, all relevant financial statements and financial 

records in the form and manner as reasonably prescribed by the City to verify compliance with 
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the use fee or other payment requirements of this Agreement. 

 

(2)       Should Southern Light's financial statements and financial records be located in another 

city or state, Southern Light shall, upon the request of the City, make such records or information 

available to the City at a convenient location in the City within a time agreed to by the City. Each 

Party shall pay its own costs and expenses incurred in connection with any such audit, except in 

the event  there is a final and non-appealable determination of an underpayment of five percent 

(5%) or more of the amount that was due and payable to the City, in which case, in addition to 

making full payment of the relevant obligation,  Southern Light will promptly pay to the City the 

actual costs and expenses incurred by the City associated with the audit, including attorneys' fees 

and the professional services of the auditor to perform the audit; provided, however, Southern 

Light's obligations to pay such costs and expenses shall be capped at $15,000.00 for any one 

audit. The City may not retain any person or entity to perform the audit whose compensation for 

performing the audit is dependent in any manner upon the outcome of any such audit, including 

the audit findings, the recovery of fees, or the recovery of any other payments. 

 

(3)       Any additional amount due to the City as a result of the audit, including any applicable 

interest, shall be paid by Southern Light within thirty (30) days after Southern Light receives a 

written notice from the City accompanied by a copy of the audit report and any other supporting 

document necessary to determine the alleged amount due is correct. 

 

(d)       Final payment.            Notwithstanding the foregoing, in the event Southern Light quits its 

operations or network within the City, whether by transfer or otherwise, it shall make a final payment of 

any amounts owed to the City within ninety (90) calendar days thereof, and shall provide a statement of 

gross revenues for the calendar year through the date of cessation of the operations or network, which 

statement shall contain the information and certification required herein above. 

 

(e)       Evasion of use fee prohibited.             Any   transactions   which   have   the    effect   of 

circumventing payment of the use fee, including evasion of payment of the use fee by non-collection or 

non-reporting of gross revenues, bartering, or any other means which evade the actual collection of 

revenues for business pursued by Southern Light, are prohibited. 

 

(f)        Affiliate revenue.         Revenue of an affiliate shall be included in the calculation of gross revenues 

to the extent the treatment of such revenue as revenue of the affiliate has the effect (whether intentional 

or unintentional) of evading the payment of fees herein which would otherwise be paid under this 

Agreement. 

 

(g)      No waiver of City rights.  No acceptance of any payment by the City shall be construed as an 

accord that the amount paid is in fact the correct amount, nor shall such acceptance of payment be 

construed as a release of any claim the City may have for further or additional sums payable under the 

provisions of this Agreement.  All amounts paid shall be subject to audit and recomputation by the City in 

compliance with this Agreement. 

 

(h)      Application of interest. In the event any payment is not made on the due date, interest on the 

amount due shall accrue from such date at the annual rate comparable to the then-current rate used by 

City for late payment of delinquent taxes. 

 

(i)        City office for payment.  Unless otherwise provided for, all remittances for the monies due 

according to the terms of this Agreement are to be made payable to the City Clerk and mailed or 

delivered to: 
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City of Opelika 

P.O. Box 390 

Opelika, Alabama 36803 

 

Such remittances shall clearly identify or reference this Agreement. 

 

Section 16.  Sale or transfer of use agreement. 

 

(a)       Restrictions on sale or transfer. 

 

(1)       Southern Light shall not sell, transfer, lease, assign, sublet, or dispose of, in whole or in 

part, either directly or indirectly, either voluntarily or by force or involuntary sale, or ordinary 

sale, consolidation, transfer of control of Southern Light or any of its affiliates through merger or 

equity sale, or otherwise (except for a transfer in trust, mortgage, or other instrument of 

hypothecation, in whole or in part, to secure an indebtedness, or for a pro forma transfer to a 

corporation, partnership, or other entity controlling, controlled by, or under common control with 

Southern Light, including its parent corporation) this Agreement or its network or any of the 

rights or privileges granted by this Agreement without prior consent of the City, such consent 

not to be unreasonable withheld or delayed  Southern Light shall provide the City with prior 

written notice:    (1)  identifying  the person (hereinafter referred to  in this  section  as 

"successor  in interest") that will acquire control of Southern Light, or that will acquire the 

Agreement or the rights, interest, or obligations of Southern Light in the network; (2) a summary 

of the proposed transaction; and (3) a statement from a person with authority to bind the 

successor in interest certifying under penalty of perjury that the successor in interest agrees to and 

accepts, and is able to meet the terms and conditions of this Agreement. 

 

(2) Within forty-five (45) days after the closing of the transaction, or such additional time as 

the City may allow, Southern Light's successor in interest shall submit to the City: (i) a written 

certification, executed by an authorized senior officer or executive of Southern Light's 

successor in interest, certifying under penalty of perjury that (A) the successor in interest accepts 

and agrees to be bound by, and to assume all liabilities and obligations of its predecessor under, this 

Agreement, and (B) all required licenses, consents, certificates of public convenience and 

necessity, or  other governmental authorizations issued by the Federal Communications 

Commission, the Alabama Public Service Commission or any other agency with jurisdiction 

over the successor in interest's  acquisition of an interest in Southern Light's  network or 

services have been obtained; (ii) proof of insurance and the posting of any required security in 

accordance with section  13 of this Agreement;    (iii)   the names and addresses of those 

persons to whom notice should be sent in accordance with section 23 of this Agreement; (iv) 

the name and contact information  of the technical point of contact in accordance with section 

7 of Exhibit A; and (v) such other information  as may be required by the City in the 

administration of this Agreement.  In the event Southern Light has outstanding compensation, 

other payments or other liabilities due to the City under this Agreement that have not been paid 

or satisfied prior to close of the transaction, both Southern Light and its successor in interest 

shall be jointly and severally liable to the City for same.  

 

(b)       Prior notice not required.  In the normal course of its business Southern Light may enter into 

agreements with customers, including resellers, that authorize the customers to use capacity or fiber 

which is located within Southern Light's  network. The customer(s)'s rights to use such capacity or 

fiber will not constitute an assignment, license, lease, or other transfer under subsection  (a) above, 
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provided that Southern Light does not in any way surrender control over its network and remains 

responsible for its  obligations  under  this  Agreement.    Nothing  in this  provision  waives  the  City's  

right  to  require Southern  Light's  customers  to obtain any required franchise,  license, use agreement, 

permits, or other applicable authorizations. 

 

Section 17.            Representations, warranties, and  covenants; validity  of Agreement.    

 

Southern Light shall, by its acceptance of this Agreement, warrant and covenant that it has read 

and understood this Agreement and that it has all requisite authority to obtain and accept the Agreement 

and provide the communications  services  authorized hereunder,  and that by making such acceptance,  

expressly  agrees that its covenants and warranties are a material condition of the Agreement.   

Southern  Light shall also, by its acceptance of this Agreement, attest to the validity of its terms and 

conditions in their entirety, and its willingness to voluntarily and without coercion, undue influence, or 

duress enter into this Agreement. 

 

Section 18.            Foreclosure.  

 

Upon the foreclosure or other judicial sale of the Southern Light's  network, Southern Light 

shall notify the City of such fact and such notification shall be treated as a notification that  a  change  

in  control  of  Southern  Light  has  taken  place,  and  the  provisions  of  this  Agreement governing the 

transfer or change in ownership shall apply without regard to how such transfer or change in ownership 

occurred. 

 

Section 19.           Receivership. 

 

(a)       The  City  may  cancel  this  Agreement,  subject  to  any  applicable  law  including  the 

Bankruptcy Act, one hundred and twenty (120) days after the appointment of a receiver or trustee to 

take over and conduct the business of Southern Light, whether in receivership, reorganization, 

bankruptcy, or other action or proceeding,  unless such receivership  or trusteeship shall have been 

vacated prior to the expiration of said one hundred and twenty (120) days, or unless: 

 

(1)        Within one hundred twenty (120) days after its election or appointment,  the receiver 

or trustee has fully complied with all the provisions of this Agreement and remedied all defaults 

hereunder; and 

 

(2)        Such  receiver  or trustee, within  said one hundred  twenty (120)  days, has executed  

an agreement, duly  approved by  a court having  jurisdiction, whereby such  receiver or trustee 

assumes and agrees to be bound by each and every provision of this Agreement. 

 

(b) Bankruptcy filing affect.  Consistent with federal law, the filing of a bankruptcy petition alone 

shall not constitute a material default of the Agreement, provided, however, and subject to 

valid applicable federal law, in the event of a bankruptcy or other insolvency proceeding, the 

City retains all existing rights and enforcement authority under the Agreement and its police 

powers. 

 

Section 20.     Compliance with federal, state and city laws; severability. 

 

(a)       Compliance with applicable law.   In addition to the requirements of this Agreement, Southern 

Light shall adhere to all generally applicable law.  Southern Light shall obtain and maintain any 

necessary and lawful permit, license, certification, grant, registration, or any other authorization 
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required by any appropriate governmental entity, including the City, the Federal Communications 

Commission, or the Alabama Public Service Commission. 

 

(b)       The Parties agree to consult in the event that any court, agency, commission, legislative body,  or  

other  authority  of  competent  jurisdiction issues  a  fmding  that  limits  the  validity  or 

enforceability of this Agreement, in whole or in part.  Should the finding be final, non-appealable, and 

binding upon either the City or Southern Light, this Agreement shall be deemed modified or limited to 

the extent necessary to address the subject of the finding unless either Party, within thirty (30) days of 

receipt of the ruling, provides written notice to the other Party of election to terminate, in which case this 

Agreement shall terminate within six (6) months or such earlier period as the Parties mutually may 

agree. Where the effect of a finding is a modification, the Parties shall enter into good faith negotiations to 

modify this Agreement in the manner which best effectuates its overall purposes and the intentions of the 

Parties.   Failure to reach a mutually satisfactory modification within ninety (90) days of the 

commencement of such efforts shall entitle either Party to terminate this Agreement on the provision of 

thirty (30) days' written notice. 

 

Section 21.           Waiver.    

 

Southern Light shall not be excused from complying with any of the terms and conditions of this 

Agreement by any failure of the City upon one or more occasions to insist upon or to seek compliance 

with any such terms or conditions, nor shall such failure on the part of the City be construed or held 

to be a waiver of the City's rights thereafter to strictly enforce any provision of this Agreement, or  a  

waiver  of  any  legal  or  equitable  rights  or  remedies  the  City may  have in  this Agreement, or 

applicable law. 

 

Section 22.           Notices.  

 

All notices or demands pursuant to the Agreement shall be in writing and shall be deemed given if 

personally delivered or mailed, certified mail, return receipt requested to the following addresses: 

 

If to the City, to:  The Honorable Gary Fuller, Mayor 

 City of Opelika 

 P.O. Box 390 

 Opelika, Alabama 36803 

 

If to Southern Light, to:  Southern Light, LLC 

ATTN: Kelly A. McGriff, General Counsel 

107 St. Francis Street, Suite 1800 

Mobile, AL  36602 

 

 

All notices or demands shall be deemed effective, if personally delivered, upon delivery, and if 

mailed, certified mail, return  receipt requested,  three (3) days after mailing. The City or Southern  

Light may from time to time designate in writing any other address for this purpose  to the other 

Party; provided, however, in no event will either the City or Southern Light be required at any time to 

send any notices or demands to more than two (2) designated addresses, even in the event that this 

Agreement is transferred or assigned in whole or part.  Nothing herein shall prevent the Parties from 

effecting personal delivery via e-mail. 

 

Section 23.         Rights and remedies cumulative; interpretation; jurisdiction; venue. 
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(a)       Rights and remedies cumulative. The rights and remedies of the City shall be cumulative and in 

addition to any other rights and remedies  provided by law or equity.   A waiver of a breach or 

violation  of  any  provision  of  this  Agreement  shall  not  constitute  a  waiver  of  any  other  breach  

or violation. 

 

(b)      Interpretation; jurisdiction; venue.    This  Agreement  shall  be  construed,  controlled, 

enforced, governed, and interpreted in accordance with its plain meaning in accordance with the 

internal laws  of  the  State  of  Alabama,  without  regard  to  principles  of  conflicts  of  laws.    For  

any  action concerning this Agreement (a) jurisdiction shall be in the appropriate state or federal courts 

sitting in Alabama and (b) venue (i) in Alabama state courts shall be in Madison County, Alabama 

and (ii) in Alabama federal courts shall be in the United States District Court for the Northern District 

of Alabama, Northeastern Division. 

 

Section 24.           Taxes. 

 

(a)  The Parties agree that the compensation and other payments to be made pursuant to this 

Agreement are not a tax and are not in the nature of a tax and are in addition to any and all lawful taxes 

or other fees or charges (including any fees or charges which may be imposed on Southern Light for the 

use of poles, conduits, or similar facilities that may be owned or controlled by the City) which Southern 

Light or any affiliated person shall be required to pay to the City or to any other governmental authority, 

and nothing herein shall be construed to relieve Southern Light from any obligation under applicable 

law for the payment of all ad valorem, property, use, and other taxes applicable to its communications 

services or network. 

 

(b)  To the extent taxes or other assessments are imposed on the City by taxing authorities other than 

the City on the use of City property as a result of a Southern Light's  use or occupation of the rights-of-

way for its network or of City-owned facilities located in the rights-of-way, Southern Light shall be 

responsible for payment of such taxes. 

 

(c)     Where Southern Light has the right to do so under applicable law, nothing in this Agreement 

shall be construed to prevent Southern Light from passing through to or collecting from its subscribers 

taxes paid by it under applicable law. 

 

Section 25.           Force  Majeure.    

 

Neither  the  City  nor  Southern  Light  shall  be  responsible  for  any resulting  loss  if  the  

fulfillment  of  any  of  the  terms  or  provisions  of  this  Agreement  is  delayed  or prevented by 

revolutions, insurrections, riots, wars, acts of enemies, national emergency, strikes, floods, fires,  acts 

of God,  or by  any other  cause  not  within  the control  of the Party  whose  performance  is interfered 

with which by the exercise of reasonable diligence such Party is unable to prevent, whether of the class 

of causes enumerated above or not. 

 

Section 26.            Captions.    

 

The  section  and  subsection  captions  contained  in  this  Agreement  are  for convenience  only  

and shall  not be  considered  in the  construction  or  interpretation  of any provision hereof. 

 

Section 27.  Calculation of time.   
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        Where the performance or doing of any act, duty, matter, payment or thing is required hereunder 

and the period of time or duration for the performance or during thereof is prescribed and fixed herein, 

the time shall be computed so as to exclude the first and include the last day of the prescribed or fixed 

period or duration of time.  When the last day of the period falls on Saturday, Sunday or a legal holiday 

observed by the City, that day shall be omitted from the computation. 

 

Section 28.            Entire Agreement.     

 

This Agreement constitutes the entire agreement between the City and Southern Light with 

respect to the subject matter contained herein and supersedes all prior or contemporaneous discussions, 

agreements, or representations of or between the City and Southern Light regarding the subject matter 

hereof. 

 

Section 29.            No third party rights.     

 

Nothing  contained  in  this Agreement  is intended  or shall  be construed as creating or 

conferring any rights, benefits, or remedies upon, or creating any obligations of the Parties hereto 

toward, any person or entity not a Party to this Agreement. 

 

Section 30.            Counterpart Execution.    

 

This Agreement may be signed in one or more counterparts, each of which shall be deemed 

an original and all of which together shall constitute one and the same agreement.  Signature pages 

may be transmitted by facsimile, and any signature transmitted by facsimile will be given the same 

force and effect as an original signature. 

 

Section 31.            Amendment.  

 

This  Agreement   may   be   amended   or   modified   only   by   a  written instrument executed 

by both Parties. 

 

Section 32.            Relationship of the Parties.   

 

The  Parties  understand,  acknowledge  and  agree  that  by making and entering into this 

Agreement, the City is not in any way or for any purpose a partner of or joint venturer with Southern 

Light. 

 

Section 33.           Binding effect.            

 

This Agreement shall be binding upon and for the benefit of each of the Parties and their 

respective successors and assigns and any parents, subsidiaries or affiliated corporations or entities, as 

applicable. 

 

IN WITNESS WHEREOF, the Parties hereto, by their duly authorized  representatives,  have 

caused this Agreement to be executed under their respective seals as of the date first written above. 

 

ADOPTED AND APPROVED this the _____ day of _____________________, 2016. 

 

SOUTHERN LIGHT, LLC,  

a limited liability company 
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By:       

Name:  Andrew M. Newton  

Title:  Chief Executive Officer 
 

State of Alabama  ) 

County of Lee   ) 

 

 Sworn to and subscribed before me this ________ day of _____________, 2016. 

 

 

      _________________________________       SEAL 

           NOTARY PUBLIC 

 

      My Commission Expires: _____________________ 

 

 

 

CITY OF OPELIKA, 

a municipal corporation 

 

 

By:       

Name:  Gary Fuller 

Title:  Mayor 

 

 

ATTEST: 

 

 

____________________________ 

ROBERT G. SHUMAN, 

CITY CLERK 

 

 

 

 

 

 

 

 

State of Alabama  ) 

County of Lee   ) 

 

 Sworn to and subscribed before me this ________ day of _____________, 2016. 

 

 

 

             ___________________________________ SEAL 
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                   NOTARY PUBLIC 

 

             My Commission Expires: ______________________ 
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EXHIBIT A 

 

 

Section 1.  Construction. 

 

(a)        Construction  standards. 

 

(1)       Construction  of Southern  Light's  network  shall be in accordance  with applicable  

law, industry  standards,  the  requirements  of  other  lawful  authority,  as  such  may  be  

amended  or superseded  from  time  to  time,  including  applicable  sections  of  the  

Occupational  Safety  and Health Act of 1970, as amended. 

 

(2)       All   of  Southern   Light's   network   shall  be  installed,   located,   erected,   

constructed, reconstructed,  replaced,  removed,  repaired,  maintained,  and    functioning  in  

accordance  with good engineering  practices and so as to avoid unreasonable interference with 

or causing damage to public infrastructure or improvements  or the facilities of others in the 

rights-of-way and in a manner that will not unreasonably interfere with the usual and 

customary uses in the rights-of­ way, including  pedestrian  and vehicular  traffic, utilities, and 

traffic control systems.   All such work must be performed by qualified maintenance and 

construction personnel. 

 

(3)       All  installation  of electronic  service  equipment  shall  be done  in  accordance  with  

the applicable provisions of the National Electrical Safety Code of the National Bureau of 

Standards and National Electrical Code of the National Board of Fire Underwriters. 

 

(4)        Southern Light shall at all times employ ordinary care and shall install, maintain, and 

use commonly  accepted  methods  and devices  for  preventing  accidents  which  are likely  to 

cause damage or injury to the public, and, where applicable, shall comply with the Manual on 

Uniform Traffic Control Devices, as adopted by the City. 

 

(b)        Least disruptive technology.    Southern Light is encouraged to perform construction and 

maintenance of its network in a manner resulting in the least amount of damage and disruption of 

the rights-of-way  including  facilities therein and improvements  thereto. Southern Light may be 

required to use trenchless technology  for projects, within roadway limits, which encompasses  the 

roadway and its shoulder, in arterial and other high volume streets and in roadways constructed or 

resurfaced within the last  five  (5)  years.   The  City  Engineer  may  require  trenchless  technology  in 

other  locations,  where extreme circumstances  prevent or make open cut methods impractical.    

Southern  Light may use either the open cut method or trenchless  technology  for projects outside 

roadway limits, except as otherwise provided for in this subsection (b). 

 

(c)       Above-ground facilities installation and placement; undergrounding. 

 

(1)       The City desires to promote the undergrounding  of facilities in the rights-of-way,  

their judicious siting, and the use of the least obtrusive facilities in order to reduce or eliminate 

their impact or potential impact to the public health, safety, or general welfare or otherwise for 

rights­ of-way management  purposes.  To this end each of the following shall apply relative to 

Southern Light's network: 

 

a.         Southern Light shall install its network facilities underground  without cost to 
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the City: (i) in accordance with the subdivision regulations of the City, (ii) where a 

majority of the facilities of the City and/or Opelika Power Service or other utilities or 

service providers in a given area are underground, or (iii) where the City adopts an 

underground plan and primarily all utility facilities or other facilities are placed 

underground. Except in the case of  an  emergency,  Southern  Light is not  authorized  to 

place  above  ground  any of its network that has previously been underground  without 

prior approval from the City and subject to the applicable provisions of this Agreement 

or applicable law.  Nothing herein shall  be construed  to prevent  the above-grounding  

of those types of network  facilities which, due to technical limitations must be placed 

above ground. 

 

b.  In  the  construction  or  upgrading  of  its  network,  Southern  Light  shall  use  

the smallest,  reasonably  available  equipment  then  in use by Southern  Light or any 

of its affiliates. 

 

c.         Southern Light shall select locations for its above-ground  facilities, both 

outside and in the rights-of-way, which comply with the City's  visibility obstruction 

regulations; which are not within the paved or traveled portions of the rights-of-way, 

including the sidewalks, or which do not otherwise block or impede vehicle or pedestrian 

traffic; which do not block or impede existing public drainage facilities or channels or 

are otherwise in a designated  floodway;  or which otherwise  raise a reasonable  public 

health, safety, or welfare concern. 

 

d.         Southern  Light   shall, subject to City approval which shall not be unreasonably 

withheld, select locations and methods of installation and screening for its above-ground 

network facilities which eliminate or reduce the impact to residential uses including those 

immediately adjacent to or on the same lot as the proposed facilities. 

 

(2)       Where  there  is  a  conflict  between  the  rights-of-way  construction  and  administration 

ordinance referred to in section 8 herein below and the foregoing provisions of subsection 

(c)(1), such conflict shall constitute a basis for waiving the requirements of the rights-of-way 

ordinance to the point of the conflict, except where granting the waiver is likely to raise a 

reasonable public health, safety, or welfare concern. 

 

(d)       Private rights. Nothing  in  this  Agreement  shall  be  construed   to  affect  any  private 

property rights or the rights of third-parties.   Southern Light shall be responsible for compliance with 

applicable law relative to private property or the rights of third-parties. 

 

(e)       Construction approval. 

 

(1)       At  its  own  expense  and  cost  and  concurrent  with  submission  of  permit  requests  

for construction   of   its   network   or   prior   to   the   commencement   of   construction,   

including reconstruction,  of its network, Southern Light will submit to the City Engineer for 

her approval construction  schedule,  plans, and drawings suitable in form and content to the 

City Engineer. The submittal shall include a schedule and location of work, plans and drawings 

for construction and restoration acceptable to the City Engineer.  The City Engineer's prior 

approval shall not be required for accessing existing network facilities in such a manner so as 

to: (i) not interfere with the use of, or other facilities in, the rights-of-way, (ii) not have the 

likelihood of creating a threat to the public health or safety, or (iii) require restoration or repair 

of the rights-of-way.  Provided the foregoing conditions are met, such accessing includes 
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accessing existing subsurface facilities through existing  manholes  or handholes;  routine repair 

and maintenance  of existing  facilities; running  aerial  or  underground   service  lines  or  

drops  outside   the  roadway  limits,  which encompasses  the roadway and its shoulder, to 

individual customers; running overhead lines on existing poles; replacement of existing 

facilities that does not appreciably alter their location, or enlarge or expand their occupancy of 

the rights-of-way; or installing lines of wire, cable, or fiber through existing conduits. 

 

(2)       Upon completion  of construction,  including  reconstruction,  of all or any portion of 

its network, Southern Light, at its own cost and expense, will update the information provided to 

the City.    Southern  Light  shall  have  an  ongoing  duty  to provide  to  the  City  current  up-to-

date "digital as-builts" of its network in a form acceptable to the City. 

 

(3)       Submittals  shall be prepared  in a Microstation  V7, 2D, .dgn  or compatible  format, 

or ESRI compatible format, with working master units in feet, and 1,000 positional units, geo­ 

referenced to the Alabama State Plane Coordinate System, NAD 1983, Alabama East Zone as 

described in the Code of Alabama (1975), section 35-2-1 and NGVD 1988 and showing a tie 

to the Public Land Survey. 

 

(f)       Repair of property. 

 

(1)       In its performance  of any construction  activity relative  to its network, Southern  Light 

shall use its reasonable  efforts to protect the rights-of-way  and all public arid private 

property located therein from damage or destruction. 

 

(2)       Southern Light shall promptly repair and restore public property, including the rights-

of­ way, and private property in the rights-of-way, to the extent damage to private property 

interferes with the rights-of-way, which may be damaged or destroyed as a result of the 

construction of Southern Light's  network. Subject to subsection (3) below, any such public 

property, including the rights-of-way,  damaged  or destroyed  shall be promptly repaired  and 

restored by Southern Light, at Southern Light's sole cost and expense and to the reasonable 

satisfaction of the City Engineer, to its condition as it existed immediately prior to being 

damaged or shall be replaced by Southern Light with equivalent property.   Southern Light shall 

not be afforded a cure period under this provision. 

 

(3)       Notwithstanding  anything to the contrary in this Agreement, Southern Light agrees that 

with regard to Southern Light's  restoration or repair obligations of public property, including the 

rights-of-way, the City Engineer shall have the right, but not the obligation, to require 

restoration or repair of public property, including the rights-of-way and public infrastructure, 

improvements, or facilities, to be in accordance with construction standards for public 

infrastructure and improvements  adopted  by  the  City  or  standards  required  by  the  City  

Engineer,  which  may include, but not necessarily be limited to, restoration to the roadway, 

including sidewalks and curbing, that minimizes deterioration. 

 

(4)       Southern  Light  shall  be  responsible  for  coordinating  with  affected  private property 

owners  when  crossing  driveways  and  other  private  infrastructure.  Notification  to  property 

owners will be the responsibility of Southern Light. Southern Light will be responsible for 

notifying the City of any road closures for press releases to be issued in a timely manner. 

 

(5)       Southern Light will be responsible for locations of all existing utilities prior to beginning 

work on a site in accordance with applicable local, state, and federal laws. 
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(g)       Relocation or removal of network. 

 

(1)       For  purposes  of  this  subsection  (g)  the  term  public  purpose  is  defined  as  activity 

conducted by or on behalf of the City which relates to the City's exercise of its police powers for 

the public health, safety, or general welfare, including public works or improvements undertaken 

for the public safety or convenience, or which otherwise relates to a governmental function of the 

City. 

 

(2)       Subject to subsection (g)(3) below, Southern Light shall be required, either temporarily or 

permanently, and at its cost, expense and risk, to promptly protect, support, disconnect, relocate in, 

or remove from the rights-of-way, all or any portion of its network whenever required by the City, 

upon reasonable notice applicable to the conditions warranting such action and as then 

reasonably determined by the City Engineer, to accommodate traffic conditions, an emergency 

situation, public safety, the function of public works of the City, changes in the grade or location of 

streets, street widening, closure or straightening, any public improvement project, or other 

public purpose, as that term is defined hereinabove in subsection (g)(l).   The City will use its 

reasonable efforts to coordinate such activity with Southern Light upon the request of Southern 

Light, including discussions of the least disruptive process. 

 

(3)        Nothing in subsection (g)(2) above shall be construed to prevent Southern Light from 

receiving cost reimbursement or funds under federal or state grants or programs so long such 

reimbursement or funds are not at City expense, except as may be required otherwise by 

applicable law.  If applicable law requires that the City request such funds on behalf of Southern 

Light, the City shall do so, upon written request of Southern Light and Southern Light's 

agreement to reimburse the City for any reasonable costs associated with such request.   The 

availability of such public funds shall not provide Southern Light an excuse for a delay in 

performing the required action. 

 

(4)       Subject to the cost provisions of this subsection (g), in the event the City relocates the 

rights-of-way where a portion of Southern Light's network is located, the City will use its 

reasonable  efforts  to  provide Southern Light with  a reasonable alternative location for  the 

affected portion in the relocated rights-of-way. 

 

(5)       Nothing in this Agreement shall be construed to hinder the right or authority of the City to 

perform or carry on any public works project or public building project. 

 

(6)       Nothing herein shall be construed to prevent Southern Light from continuing to occupy 

with its network vacated rights-of-way as may be allowed under applicable state law. 

 

 

(7)       Notice of the required  action shall be given by the City Engineer to Southern Light and shall 

contain the basis for the required action, the required commencement  and completion dates, and the 

required action.  The time allowed for performance shall be as reasonably determined by the City 

Engineer  and shall take into account, among other things, the nature and scope of the request,  any  

relevant  information   or  limitations  provided  by  Southern   Light,  whether  any emergency exists, 

and the requirements of the public purpose necessitating the required action. Southern  Light  may  

request  reasonable  extensions  of  its  performance  period  based  on  then­ current relevant factors. 

 

(8)       The City retains the right and privilege to move any of Southern Light's  facilities located in  
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the  rights-of-way  or  other  areas  of  the  City  as  the  City  may  determine  to  be  necessary, 

appropriate,  or  useful  in  response  to  any  life-threatening  emergency.    The  City  will  use  its 

reasonable efforts to notify and consult with Southern Light's  technical point of contact if there is a 

potential  that its facilities will be impacted and if there is an opportunity to do so.  Nothing herein 

shall be construed  to create any duties or obligations  on the City to so notify Southern Light nor 

shall the City, its officials, agents, employees, or volunteers be in any way be liable to Southern Light 

for any failure to notify Southern Light. 

 

(9)        In the event that after notice Southern Light fails to perform the required action within the  

specified  time,  absent  any  extensions  granted  by  the  City  pursuant  to  this  Agreement, Southern 

Light shall have thirty (30) days to cure the noncompliance, except in the case of an emergency.   

Thereafter,  if Southern  Light fails to so perform,  the City may, at the sole cost, expense,  and risk 

of Southern  Light, perform  or have  performed  the required  action, without assuming  or  having  

any  liability  to  Southern  Light,  and  invoice  Southern  Light  therefor.  In addition to or in the 

alternative, the City may invoice Southern Light, for any costs or expenses, including  construction  

delays, suffered  by the City  that are attributable  to said failure,  which invoiced amount shall be 

paid by Southern Light within thirty (30) days from notice of same, or, in the alternative, assess 

liquidated damages of one thousand dollars ($1000.00) per diem. Notwithstanding  anything in this 

Agreement to the contrary, Southern Light shall not be afforded a cure period in the case of an 

emergency condition that, in the City's opinion, poses a likelihood of: (a) endangering  life or health, 

(b) causing  a significant  loss of property or services,  or (c) causing significant damage to or 

destruction of the rights-of-way. 

 

(h)       Conditions of use. 

 

(1)       Southern  Light shall, at its own cost and expense, maintain its network in good working 

order, condition,  and repair and free from graffiti.   Southern  Light shall use its best efforts to keep 

the rights-of-way  free of debris and anything of a dangerous, noxious, or offensive nature or which 

would create a hazard or undue interference to the use of the rights-of-way. Facilities, both outside  of  

and  in  the  rights-of-way,  shall  not  be  installed  across  or  within  public  sewer  or stormwater  

drainage  facilities  including  ditches,  pipes,  or  channels,  or  otherwise  in  such  a manner so as to 

obstruct the flow of sewage or stormwater run-off.  Southern Light shall control its agents, 

contractors,  and employees in such a manner so as to not create any nuisance and to otherwise 

comply with the requirements of this subsection (h). 

 

(2) The City shall have no obligation to insure or safeguard Southern Light's  network 

against unauthorized access. 

 

Section 2.         Temporary movement of network.    
 

Upon the request of the City Engineer Southern Light shall temporarily move its network facilities to 

permit the moving of large objects, vehicles, buildings, or other structures. Except where requested by the 

City for a City purpose, including a public purpose as that term is defined in subsection (g)(l)   above, the 

expense of such temporary moves shall be paid to Southern Light by the person requesting the same, and 

Southern Light shall have the authority to require such payment in advance.   In no event shall the City 

pay such expense.   Nothing herein shall be construed to abrogate the provisions for moving facilities 

contained in any pole attachment agreement Southern Light has with another person, including the City 

and/or Opelika Power Services. 

 

Section 3.         Trees.    
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Southern Light shall comply with all applicable laws with respect to the removal, trimming and cutting 

of trees and keeping its network facilities clear of trees in the rights-of-way, including the tree 

regulations, as such laws may be amended or superseded.  Within fourteen (14) days notice from the City 

Engineer or immediately in the case of an emergency, Southern Light agrees that it will cooperate in the 

removal of any tree or branch which has fallen onto its aerial facilities.    Except in emergency situations 

and except for routine trimming and then subject to the tree regulations, in installing, maintaining, and 

removing its network facilities, Southern Light shall not remove, cut, or damage any trees in the rights-

of-way that are greater than four (4) inches in diameter, as measured at twelve (12) inches above the 

ground, except with the prior consent of the City forester or his designee. 

 

Section 4.     Joint Trench  Coordination; Planned Infrastructure. 

 

(a)       Joint trenching.    Whenever it is possible and reasonably practicable to joint trench or share bores 

or cuts or joint share conduit, Southern Light shall work with the City and other rights-of­ way users, so as 

to reduce, as far as possible, the number of street cuts within the City. 

 

(b)  Planned infrastructure.  If required of other users of the rights-of-way, when Southern 

Light installs any new trench or conduit as part of its network facilities, Southern Light shall, at the request 

of the City or its designee install, at the expense of the City, sufficient additional space or additional 

conduits or other related facilities.  The cost to the City shall be the costs of material and labor attributable 

or proportional to said installation. The City shall have the option to lay its own conduit or place other 

public improvements, such as wiring for traffic signals and street lights, that do not cause significant cost, 

delay or redesign, in Southern Light's open trenches during the initial construction and during any future 

rebuilds or repairs. Southern Light shall provide written notice of the proposed construction to the City 

Engineer, and the City will then have five (5) business days after receipt to respond in writing to Southern 

Light. Nothing in this subsection (b) shall be construed to require Southern Light to share space within 

conduits occupied by its facilities or the facilities of others. 

 

Section 5.        Advertising, signs, or extraneous  markings. 

 

Unless otherwise authorized by applicable law, Southern Light shall not place or cause to be placed 

any sort of signs, advertisements, or other extraneous markings, whether relating to Southern Light  or  

any  other  person  or  entity  in  the  rights-of-way including  facilities therein, except  such necessary 

minimal markings as approved by the City as are reasonably necessary to identify the system for service, 

repair, maintenance, or emergency purposes, or as may be otherwise required or permitted by the City or 

state to be affixed by applicable law or regulation for such purposes. 

 

Section 6.         Abandonment of construction or network;  removal.     

 

Upon abandonment, or where this Agreement expires, terminates, or is revoked, the City may, at its sole 

discretion, require Southern Light, upon the City's  written request and within a reasonable time as 

determined by the City Engineer, to remove from the City's rights-of-way, at Southern Light's own cost 

and expense, all or any portion of its network; provided, however, this provision shall not apply to buried 

facilities which the City Engineer determines should not be removed.   In removing the network, Southern 

Light shall, at its own cost and expense, refill and compact any or all excavation that shall be made by it 

and restore the right-of-way and other property to the reasonable satisfaction of the City to its condition 

as it existed immediately prior to the facilities being removed or as otherwise provided for in section 

l(f)(3) above.   If  Southern Light fails to comply with the said removal order pursuant to this section, the 

City may, or may contract to, do  so at Southern Light's  cost, expense, and  risk, without assuming or 
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having any liability to Southern Light, and invoice Southern Light therefor; which invoiced amount shall 

be paid by Southern Light within thirty (30) days from notice of same.    Where Southern Light 

abandons a portion of its network during the term of this Agreement, including any hold-over period, 

such abandoned portions shall be subject to removal in accordance with this section. 

 

Section 7.       Technical  point of contact; authority of City Engineer; stop work order; City  

            costs. 
 

(a)       Point of contact.          Southern  Light  shall  designate  a  responsible  technical  contact person 

or persons including a telephone number available seven (7) days a week, twenty-four (24) hours a day, 

with whom representatives of the City can communicate with on all matters relating to rights-of­ way 

management and in the case of an emergency. 

 

(b)       Authority of City Engineer.     The  City  Engineer  is  hereby authorized  to  enforce and 

administer the construction and rights-of-way provisions of this Agreement and may act through 

subordinates or delegates. 

 

(c)       Stop work order.         The City Engineer may, at any time and from time to time, issue a stop 

work order for construction of all or any portion of the network when the City Engineer determines, in her 

sole discretion, that the activity has caused, or is likely to cause, a situation to exist that poses a clear and 

immediate danger: (a) to life or health, (b) of a significant loss of property or services, or (c) of significant 

damage  to  or  destruction of  the rights-of-way.    The  order may be  issued,  at the  City Engineer's 

option, on the construction site or to Southern Light's technical contact person. 

 

(d)       The City reserves the right to, at any time and from time to time, charge Southern Light for the 

City's reasonable costs related to the administration and oversight of Southern Light's construction-

related activity in the rights-of-way, including plans review and inspection costs.  Southern Light shall pay 

the charge within 30 days of invoicing unless it contests the costs to the City Engineer within 20 days of 

invoicing.  The City Engineer shall have the right to adjust the contested charges as appropriate and re-

invoice.   Southern Light may, at its option, deduct the invoiced charges that it has paid to the City 

under this subsection (d) from its use fee payment due for the next immediate quarter, provided that it 

itemize the deduction in its use fee payment statement. 
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ORDINANCE NO. 125-16-ORD 

Sale City Property Located at 10962 Lee Road 0279 - First Reading. 

ORDINANCE NO. __________ 

 

ORDINANCE AUTHORIZING THE CONVEYANCE OF  

REAL PROPERTY TO WILLIAM HARRISON 

(10962 LEE ROAD 279) 

 

 BE IT ORDAINED by the City Council of the City of Opelika, Alabama as follows: 

 

 Section 1.  It is hereby established and declared that the following described real property 

of the City of Opelika, Alabama, is no longer needed for public or municipal purposes, to-wit: 

 

 

Lots 1 and 2 of Block B, Beulah Estates, as shown by map or plat of said 

subdivision recorded in Plat Book 7 at Page 114 in the Office of the Judge of 

Probate of Lee County, Alabama.  

 

Said lots being further described as Tax Parcels 43-02-06-14-000-032.000 

according to the records in the office of the Lee County Revenue Commissioner.   

 

The address of the above-described property is 10962 Lee Road 0279, Cusseta, 

AL  36852. 

 

 

 Section 2.  The City of Opelika having received an offer from William Harrison to 

purchase the real property described in Section 1, above, it is hereby declared to be in the best 

interest of the public and the City of Opelika to sell said real property to William Harrison in the 

consideration of the sum of Five Thousand, Five Hundred Dollars ($5,500,00).  

 

 Section 3.  The Mayor is hereby authorized and directed to execute for and in the name 
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and on behalf of the City, a sales contract, between the City of Opelika and William Harrison 

and the City Clerk is hereby authorized and directed to affix the seal of the City to said contract 

and to attest the same.  Said contract shall be substantially in the form attached as Exhibit “A” to 

this Ordinance, which form is hereby adopted in all respects as if set out in full in this ordinance, 

with such changes as may be approved by the Mayor. 

 

 Section 4.  The Mayor and the City Clerk be, and they are, authorized and directed to 

execute and attest, respectively, for and on behalf of the City of Opelika, Alabama, a statutory 

warranty deed, a copy of which is on file in the Office of the City Clerk, whereby the City of 

Opelika does convey the premises described in Section 1 hereof to William Harrison for and in 

consideration of the sum of $5,500.00, such purchase price to be satisfied as specified in the 

attached contract. 

 

Section 5.  This ordinance shall become effective immediately upon its adoption and 

publication as required by law. 

 

 Section 6.  The City Clerk of the City of Opelika is hereby authorized and directed to 

cause this ordinance to be published one (1) time in a newspaper published in and of general 

circulation in the City of Opelika, Alabama. 

 

 Section 7.  That Ordinance Number 120-16 adopted on September 6, 2016 is hereby 

repealed. 

 

 ADOPTED AND APPROVED this the _____day of ____________________, 2016. 

 

 

    

      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 
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ATTEST: 

 

 

___________________________________ 

CITY CLERK 

 

 TRANSMITTED TO MAYOR this the _____day of _____________________, 2016. 

 

 

      ________________________________________ 

      CITY CLERK 

 

 

ACTION BY MAYOR 

 

 APPROVED this the _____day of _______________________, 2016. 

 

      ________________________________________ 

      MAYOR 

 

ATTEST: 

 

___________________________________ 

CITY CLERK 
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EXHIBIT “A” 

 

STATE OF ALABAMA ) 

    :             REAL ESTATE SALES AGREEMENT 

COUNTY OF LEE  ) 

 

 THIS AGREEMENT made and entered into this the ______ day of _________, 2016 by 

and between the City of Opelika, Alabama, a municipal corporation (hereinafter referred to as 

“Seller”), and William Harrison, (hereinafter referred to as “Purchaser”). 

WITNESSETH: 

 In consideration of the mutual covenants contained herein, Seller and Purchaser agree as 

follows: 

 1.   PURCHASE OF PROPERTY:  Seller hereby agrees to sell and convey unto 

Purchaser, and Purchaser hereby agrees to purchase from Seller, subject to the conditions 

hereinafter set forth, the following described real property located at 10962 Lee Road 279, 

Cusseta, Lee County, Alabama (hereinafter called “PROPERTY”), described as follows:  

Lots 1 and 2 of Block B, Beulah Estates, as shown by map or plat of said 

subdivision recorded in Plat Book 7 at Page 114 in the Office of the Judge of 

Probate of Lee County, Alabama.  

 

Said lots being further described as Tax Parcels 43-02-06-14-000-032.000 

according to the records in the office of the Lee County Revenue Commissioner.   

 

The address of the above-described property is 10962 Lee Road 0279, Cusseta, 

AL 36852. 

 

Being the identical property forfeited to the City of Opelika under and pursuant to 

Order of Judgment entered by the Lee County Circuit Court on June 21, 2013 and 

recorded in Deed Book 2418 at Page 7 in the Office of the Judge of Probate of 

Lee County, Alabama. 

 

 2.   PURCHASE PRICE: The purchase price for the PROPERTY shall be $5,500.00, 

payable in full at the time of closing. 

 3.    CLOSING:   Subject to the terms and provisions of this Contract, the “Closing” will 
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be held at City Hall, or at such other place as is mutually agreeable to the Seller and the 

Purchaser on a date to be designated by the Purchaser within thirty (30) days after the date 

hereof.   At Closing and upon the payment of the entire purchase price as recited in this Contract, 

the Seller shall execute and deliver to Purchaser a good and sufficient statutory warranty deed 

conveying to the Purchaser title to the PROPERTY, subject only to: 

(a)   All easements, restrictions, reservations, covenants, conditions and rights-of-way as 

shown on the public records in the Office of the Judge of Probate of Lee County, 

Alabama, or which may be evidenced by possession, use or survey. 

 (b)   All subdivision regulations and building codes of Lee County, Alabama. 

   

In the event title to the PROPERTY is found to be defective and is not good and merchantable, 

then upon notification thereof by Purchaser to Seller, Seller shall have a reasonable time to 

correct the defects; but if such defects are not corrected within a reasonable period of time, then 

all rights and obligations arising hereunder shall terminate. 

At closing, Purchaser shall deliver to Seller a check in the amount of the purchase price.  The 

cost of preparing, executing and acknowledging any deeds or other instruments required to 

convey good and merchantable title to Purchaser in the manner described in this Contract shall 

be paid by the Seller.  All other costs and expenses of closing shall borne by the Purchaser. 

 4.     POSSESSION:  Seller shall deliver to Purchaser possession of the property at 

closing. 

 5.    SALE OF PROPERTY “AS-IS”.  As a material part of the consideration for this 

agreement, Purchaser agrees to accept the Property at closing on an “AS-IS, AND WHERE IS 

BASIS” with all faults and all latent and patent defects and without any representation or 

warranty as to the condition of the Property, all of which the Seller hereby disclaims. 

 6.    DEFAULT.   In the event of a default by Seller or Purchaser, the non-defaulting 
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party may state its or his intention to comply with the contract and seek specific performance of 

this contract or bring suit for damages.   

 7.    LEGAL FEES:    Each party agrees to pay its own legal fees for closing this 

transaction. 

 8.     SURVIVAL OF TERMS:    The Seller’s covenants and representations  

shall survive the closing and shall not be merged in the deed delivered by Seller. 

 10.   BINDING EFFECT:   This Contract shall be binding upon and shall inure to the 

benefit of the parties hereto, and their respective heirs, legal representatives, successors and 

assigns. 

 11.   ENTIRE AGREESMENT:    This Contract embodies the entire agreement 

between the parties hereto and there are no oral or parole agreements existing between the Seller 

and the Purchaser relating to the subject matter which is not expressly set forth herein and 

covered hereby. 

 12.  TIME OF ESSENCE:  Time is of the essence of this Contract. 

 13.  GENDER.  Words of any gender used in this Contract shall be held and construed to 

include any other gender and words in the singular shall include the plural and vice versa, unless 

the context requires otherwise. 

 IN WITNESS WHEREOF, the parties hereto, intending to be legally bound, have 

hereunto set their hands and seals on the day and date first above written. 

        CITY OF OPELIKA, ALABAMA. 

      By:______________________________________ 

             ITS MAYOR 
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ATTEST: 

 

____________________________ 

CITY CLERK 

           

____        ______________________________________ 

                                                                          WILLIAM HARRISON 
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STATE OF ALABAMA ) 

    :  STATUTORY WARRANTY DEED 

COUNTY OF LEE  ) 

 

 KNOW ALL MEN BY THESE PRESENTS, that for and in consideration of the sum of 

ten dollars ($10.00) and other good and valuable consideration to the undersigned GRANTOR, 

CITY OF OPELIKA, ALABAMA, a municipal corporation, in hand paid WILLIAM 

HARRISON, the receipt and sufficiency of which are hereby acknowledged, the said CITY OF 

OPELIKA, ALABAMA, does hereby grant, bargain, sell and convey unto the said WILLIAM 

HARRISON, herein referred to as GRANTEE, the following described real estate situated in 

Cusseta, Lee County, Alabama, to-wit: 

Lots 1 and 2 of Block B, Beulah Estates, as shown by map or plat of said 

subdivision recorded in Plat Book 7 at Page 114 in the Office of the Judge of 

Probate of Lee County, Alabama.  

 

Said lots being further described as Tax Parcel 43-02-06-14-000-032.000 

according to the records in the office of the Lee County Revenue Commissioner.  

 

The address of the above-described property is 10962 Lee Road 0279, Cusseta, 

AL  36852. 

 

Being the identical property forfeited to the City of Opelika under and pursuant to 

Order of Judgment entered by the Lee County Circuit Court on June 21, 2013 and 

recorded in Deed Book 2418 at Page 7 in the Office of the Judge of Probate of 

Lee County, Alabama. 

 

 

 TO HAVE AND TO HOLD unto said WILLIAM HARRISON, his heirs and assigns 

forever. 

 IN WITNESS WHEREOF, the said CITY OF OPELIKA, ALABAMA, a municipal 

corporation, has caused this instrument to be executed by Gary Fuller, its Mayor, and its seal to 

be affixed by Robert G. Shuman, City Clerk, both of whom are hereunto authorized pursuant to 

Ordinance No. ________ of the City Council of the City of Opelika, Alabama, a copy of which 

is attached hereto and marked Exhibit “A” on this the  ______ day of ___________________, 

2016. 

    CITY OF OPELIKA, ALABAMA 

     a Municipal Corporation 

 

 

 

    By:_____________________________________ 

          Gary Fuller 

          Mayor 
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ATTEST: 

 

 

____________________________ 

Robert G. Shuman 

City Clerk 

 

 

STATE OF ALABAMA 

COUNTY OF LEE 

 

 I, the undersigned authority, a Notary Public in and for said County and State, hereby 

certify that GARY FULLER and ROBERT G. SHUMAN, whose names as Mayor and City 

Clerk respectively, of the City of Opelika, Alabama, are signed to the foregoing instrument, and 

who are known to me, acknowledged before me this day, that, being informed of the contents of 

said instrument they, as such officers and with full authority, executed the same voluntarily on 

the day the same bears date. 

  

 GIVEN under my hand and seal of office this the ______ day of ________________. 

2016. 

 

        _____________________________ 

        NOTARY PUBLIC 

        My Commission Expires:_________ 

 

GRANTEE’S ADDRESS: 

 

WILLIAM HARRISON 

1175 Columbus Highway 

Valley, AL 36854 

 

 

 

 

 

This document prepared by: 

Guy F. Gunter, III 

City Attorney 

City of Opelika 

P.O. Box 390 

Opelika, AL  36803 

334-705-2074 

334-705-5515 (Facsimile) 

ggunter@opelika-al.gov 
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ORDINANCE NO. 126-16-ORD 

Purchase Property at 608 Avenue A- First Reading. 

ORDINANCE NO.__________ 

 

ORDINANCE AUTHORIZING THE PURCHASE OF REAL PROPERTY LOCATED 

AT 608 AVENUE A FROM MY SECOND HOME, LLC AND LEASE BACK OF THE 

SUBJECT PROPERTY TO MY SECOND HOME, LLC 

 

 BE IT ORDAINED by the City Council of the City of Opelika, Alabama (the “Council”) 

as the governing body of the City of Opelika, Alabama (the “City”) as follows: 

 

 Section 1.  The Council upon evidence presented to and considered by it has found and 

determined and does hereby find, determine and declare as follows: 

 

(a) The Council has determined that it is desirable and in the best interest of the 

City to acquire that certain real property located at 608 Avenue A in the City 

of Opelika, Alabama (the “Property”), which is legally described as follows: 

 

Lots One-B (#1-B and Two-A (#2-A), Block 14, Grant Lands, Totten’s Official 

Real Estate Map of the City of Opelika, according to and as shown by map or plat 

of record in Town Plat Book 2, at Page 9, in the Office of the Judge of Probate of 

Lee County, Alabama.  LESS AND EXCEPT:  Part of Lot 2-A, Block 14, Grant 

Lands, Totten’s Official Real Estate Map of the City of Opelika, 1930, according 

to and as shown by map or plat of record in Town Plat Book 2, at Page 9, in the 

Office of the Judge of Probate of Lee County, Alabama, and being more 

particularly described as follows:  Commence at the point in the City of Opelika, 

Lee County, Alabama, where the Southwest margin of South Sixth Street 

intersects the Northwest margin of Avenue A, then run South 45 deg. 00 min. 00 

sec. West along said margin of Avenue A, 133.33 feet to the point of beginning of 

the parcel to be described herein; from said point of beginning, thence continue 

South 45 deg. 00 min. 00 sec. West along said margin, 44.50 feet; thence run 

North 45 deg. 00 min. 00 sec. West, 150.00 feet; thence run North 45 deg. 00 min. 

00 sec. East, 44.50 feet; thence run South 45 deg. 00 min. 00 sec. East, 150.00 

feet to the point of beginning. 
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(b) The Council has determined that a public purpose exists for the City to 

purchase the Property. 

 

(c) The public purpose for purchasing the Property is to provide office space for 

the Opelika Municipal Court, including, but not limited to, the clerk, 

magistrates and probation officers. 

 

(d) The purchase price for the Property is $420,000, a price commensurate with 

the market value of the Property. 

 

(e) A Real Estate Sales Agreement (the “Agreement”) has been prepared and 

submitted to the Council, and the Council finds and declares that it is in the 

best interest of the City and its citizens to approve said Agreement. 

 

(f) The Real Estate Sales Agreement contains a provision (Section 3) providing 

for the lease back of the Property to the Seller for a period of four (4) months, 

commencing on the closing date and ending on February 11, 2017.  

 

(g) The Council finds and declares that the Property will not be needed for public 

or municipal purposes until after February 11, 2017. 

 

 Section 2.  The City is hereby authorized to purchase and acquire the Property described 

in Section 1 from My Second Home, LLC for the price of $420,000.  

 

 Section 3.  The Mayor is hereby authorized and directed to execute for and in the name 

and on behalf of the City, a Real Estate Sales Agreement between the City and My Second 

Home, LLC, and the City Clerk is hereby authorized and directed to affix the seal of the City to 

said Agreement and to attest the same.  Said agreement shall be substantially in the form 

attached as Exhibit “A” to this Ordinance, which form is hereby adopted in all respects as if set 

out in full in this ordinance, with such changes as may be approved by the Mayor. 

 

 Section 4.  The City having received an offer from My Second Home, LLC, to lease the 

Property described in Section 1, above, it is declared to be in the best interest of the City and its 

citizens to lease said Property to My Second Home, LLC under the terms and conditions of the 
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Lease Agreement (the “Lease Agreement”) attached to and made a part of the Real Estate Sales 

Agreement as Exhibit “A”.  

 

Section 5.  Pursuant to the authority granted in §11-47-21 of the Code of Alabama, 1975, 

the Mayor is hereby authorized and directed to execute the Lease Agreement in the name and on 

behalf of the City, and the City Clerk is hereby authorized and directed to affix the seal of the 

City to said Lease Agreement and to attest the same.  Said Lease Agreement shall be in 

substantially the form attached as Exhibit “A” to the Real Estate Sales Agreement, which form is 

hereby adopted in all respects as set forth in this ordinance with such changes as may be 

approved by the Mayor.      

 

Section 6.  The Mayor, City Clerk and officers of the City are hereby authorized, directed 

and empowered to execute for and on behalf of the City and in its name any and all documents 

required in connection with the purchase of the Property including execution of any and all 

closing documents, settlement statements and certificates as such officers may deem necessary or 

advisable. 

 

Section 7.  The purchase price as specified in the Real Estate Sales Agreement shall be 

paid from the Unassigned Fund Balance.  The Mayor and the Controller are hereby authorized 

and directed to make the appropriate budget adjustments and accounting entries necessary to 

carry out the transactions contemplated by this ordinance and the attached Real Estate Sales 

Agreement. 

 

Section 8.   This ordinance shall become effective immediately upon its adoption and 

publication as required by law. 

 

 Section 9.  The City Clerk of the City of Opelika is hereby authorized and directed to 

cause this ordinance to be published one (1) time in a newspaper published in and of general 

circulation in the City of Opelika, Alabama. 

 

 ADOPTED AND APPROVED this the _____day of ____________________, 2016. 

 

 

      ________________________________________ 
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     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

 

ATTEST: 

 

 

___________________________________ 

CITY CLERK 

 

 TRANSMITTED TO MAYOR this the _____day of _____________________, 2016. 

 

 

      ________________________________________ 

      CITY CLERK 

 

 

ACTION BY MAYOR 

 

 APPROVED this the _____day of _______________________, 2016. 

 

      ________________________________________ 

      MAYOR 

 

ATTEST: 

 

___________________________________ 

CITY CLERK 
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EXHIBIT “A” 

 

STATE OF ALABAMA       ) 

       :        LEASE AGREEMENT 

COUNTY OF LEE              ) 

 

 THIS LEASE AGREEMENT is made and entered into this the 4th day of October, 

2016 at Opelika, Alabama, by and between the City of Opelika, Alabama, a municipal 

corporation, hereinafter referred to as "LANDLORD”, and Jeffery A. Hilyer, 

hereinafter referred to as "TENANT". 

 In consideration of the mutual covenants contained herein, LANDLORD and TENANT 

agree as follows: 

1. Defined terms.  The following terms shall have the meaning set forth when used in 

this Agreement: 

A.  “Closing Date” shall have the meaning given to such term in paragraph 4 of the 

Real Estate Sales Agreement dated as of October 4, 2016 between the Tenant, as 

Seller, and the Landlord, as Purchaser, relating to the property located at 608 

Avenue A, Opelika, Alabama. 

B. “Landlord” shall mean the City of Opelika, Alabama.   

C. “Lease” shall mean this Lease Agreement. 

D. “Leased Premises” shall mean the property located at 608 Avenue A, Opelika, 

Alabama, as more particularly described in Section 1 of the Real Estate Sales 

Agreement. 

E. “REAL ESTATE SALES AGREEMENT” shall mean the agreement dated as of 

October 4, 2016 between the TENANT, as Seller, and the LANDLORD, as 

Purchaser, relating to the property located at 608 Avenue A, Opelika, Alabama. 
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F. “Tenant” shall mean My Second Home, LLC. 

G. “Term” shall mean the term of this Lease Agreement commencing on the Closing 

Date and ending on February 11, 2017.  

2. Property leased.  LANDLORD hereby leases to TENANT and TENANT hereby 

leases from LANDLORD for the term and subject to the terms, covenants and 

conditions set forth in this Lease, the property located at 608 Avenue A, Opelika, 

Alabama, said premises being hereinafter referred to as the “Leased Premises”.   

3.  Term.    The term of this Lease (the “Term”) shall be four (4) months commencing on 

the Closing Date and ending on February 11, 2017.   

4.  Rent.  TENANT agrees to pay LANDLORD rent for the term of this Lease in the 

sum of twenty thousand dollars ($20,000.00), payable in four (4) consecutive equal 

monthly installments of $5,000.00, in advance on the 11th day of each calendar month 

commencing on October 11, 2016.  TENANT’s obligation to pay rent will continue 

up to the expiration of this Lease and will survive any earlier termination of this 

Lease. In the event any installment of rent is not paid within ten (10) days after it 

becomes due, a late fee of five percent (5%) of the past due rental shall also become 

immediately due and payable. Rental payments shall be made to the City of Opelika. 

5.  Condition of Premises.  TENANT accepts the Leased Premises in its present, “AS 

IS” condition.  LANDLORD shall not be obligated to perform any work, or make 

any improvements or alterations to the Leased Premises.  TENANT, during the term 

of this Lease, shall keep the Leased Premises in clean condition, free of debris and 

trash. 
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6.  Use.    The Leased Premises shall be used by the TENANT solely for an office to 

conduct an accounting and law practice and for no other use whatsoever.    

7.  Compliance with Laws.  TENANT shall comply with all laws, orders and 

regulations of Federal, State, County and Municipal authorities as to its use of the 

Leased Premises. TENANT shall not do, or permit to be done, any act within or upon 

the Leased Premises which invalidates any fire insurance policies covering the 

building or property therein.   

8.  Utilities.   TENANT agrees to pay all bills for utilities related to the TENANT’s 

business.  The responsibility for payment for utilities shall include but not be limited 

to electricity, telephone, Internet, water, sewage and all other utilities consumed in or 

at the Leased Premises. 

9.  Repair and Maintenance.  The TENANT shall not permit any waste to the Leased 

Premises and shall at all times maintain the interior, non-structural portions of the 

Leased Premises in good condition and repair and shall keep the Leased Premises 

reasonably free from dirt or all other refuse matter.  The LANDLORD agrees to 

maintain and repair the roof, the exterior walls, the exterior structural portions of the 

building and the parking area on the land.  The TENANT shall be responsible for the 

repair and maintenance of the HVAC, electrical and plumbing systems during the 

term of the Lease.  The TENANT shall keep all glass, including that in doors, 

windows and fixtures, clean and in good condition, and shall replace glass which may 

be damaged or broken with glass of the same quality. The TENANT shall also 

maintain the grounds outside the building. 
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10.  Insurance.  LANDLORD agrees to procure and keep in force during the term of this 

Agreement, fire and extended coverage, insurance on the building and 

LANDLORD’s property.  LANDLORD’s insurance coverage shall not be required 

to cover any of TENANT’s personal property and TENANT shall not have any 

claim against any of the proceeds of LANDLORD’s coverage.  TENANT agrees to 

provide and keep in full force general comprehensive commercial liability insurance 

with limits of not less than one million dollars ($1,000,000.00) for injury or death to 

any one person and one million dollars ($1,000,000.00) for any one accident to 

protect the TENANT and LANDLORD from general liability claims arising from 

TENANT’s usage of the Leased Premises.  The policy shall name the LANDLORD 

as an additional insured thereon.  TENANT shall furnish LANDLORD with a 

certificate of insurance, in a form satisfactory to LANDLORD, evidencing such 

coverage. 

11.  Loss, Damage.  LANDLORD shall not be liable for any loss, damage or expense to 

any person or property of TENANT or to the personal property of the TENANT’s 

employees or invitees.  LANDLORD shall also not be liable for any theft of 

TENANT’s property, nor for injury or damage to persons or property resulting from 

any cause whatsoever, unless due to the willful acts or gross negligence of 

LANDLORD, its agents, servants and/or employees. 

12.  Indemnification.  TENANT agrees to indemnify and hold LANDLORD harmless 

from and against any and all liability for any injury to or death of any person or 

persons or any damage to property, or in any way arising out of or connected with the 

use or occupancy of the Leased Premises, or in any way arising out of the activities of 
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the TENANT, its employees, guests, and invitees in the premises, and from all costs, 

expenses and liabilities, including, but not limited to, court costs and reasonable 

attorney’s fees incurred by the LANDLORD in connection therewith, excepting, 

however, liability caused by the LANDLORD’S gross negligence.   

13.  Smoking.  No smoking is allowed on the Leased Premises.  This rule will be strictly 

adhered to.   

14.  Alcoholic Beverages.  Alcoholic beverages are prohibited on the Leased Premises.  

This rule will be strictly adhered to. 

15.  Care of Leased Premises.  TENANT agrees to use due care in the use of the Leased 

Premises and further agrees that it will not commit waste thereon. TENANT, at 

TENANT’s sole cost and expense, shall keep the Leased Premises, including the 

parking areas, in safe, neat and sanitary conditions, free of pests and vermin. 

16.  Remedies for Default.  If TENANT shall fail to pay rent when due, shall default in 

any other provision of this Lease, or shall abandon the Leased Premises, 

LANDLORD, in addition to all other remedies provided either at law or in equity, 

may reenter and take possession of the Leased Premises and remove all persons and 

property therefrom, without being deemed guilty of any manner of trespass. 

All rights and remedies of LANDLORD under this Lease shall be cumulative and 

none shall exclude any other right or remedy at law.  Such rights and remedies may 

be exercised and enforced concurrently and whenever and as often as occasion 

therefor arises.  
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17.  Attorney’s Fees.  LANDLORD shall be entitled to recover reasonable attorney’s 

fees and costs in connection with any action or proceeding to enforce this Lease or 

otherwise secure any rights due it under this Lease or as may be accorded by law.  

18.  Relationship of LANDLORD and TENANT.  The execution of this Lease or the 

performance of any act pursuant to the provisions thereof shall not be deemed or 

construed to have the effect of creating between LANDLORD and TENANT the 

relationship of principle or agent, or of partnership, or of joint venture, and the 

relationship between them shall only be that of LANDLORD and TENANT. 

19.  Assignment.  TENANT shall not assign, transfer or encumber this Lease and shall 

not sublease the Leased Premises or any part thereof or allow any person to be in 

possession thereof without the prior written consent of LANDLORD, in each and 

every instance. 

20.   LANDLORD’s Right of Entry.  LANDLORD or LANDLORD’s agent may enter 

at reasonable hours to inspect the Leased Premises, and to do anything LANDLORD 

may be required to do hereunder. 

21.   Alterations. TENANT may not make any material or structural alterations or 

additions in or to the Leased Premises without the prior written consent of 

LANDLORD. 

22.  Toxic or Hazardous Materials.  TENANT shall not store, use or dispose of any 

toxic or hazardous materials in or about the Leased Premises without the prior written 

consent of LANDLORD. 

23.   Notices.  All notices required to be given to LANDLORD hereunder, shall be 

delivered to the City of Opelika, 204 Seventh Street South, Opelika, Alabama 36801, 
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or such other address as LANDLORD may direct by written notice forwarded to 

TENANT by certified mail.  All notices required to be given TENANT shall be 

delivered to P.O. Box 30, Opelika, Alabama, or such address as TENANT may direct 

by written notice forwarded to LANDLORD by certified mail. 

24.  Waiver.  The failure of the LANDLORD to insist upon strict performance of any of 

the covenants or conditions of this Lease or to exercise any option herein conferred in 

any one or more instances shall not be construed as a waiver or relinquishment of any 

such covenants, conditions or options, but the same shall be and remain in full force 

and effect.  The receipt by the LANDLORD of partial rent, after the TENANT’s 

default of any covenant hereof, shall not be deemed to constitute a cure of any such 

default unless expressed in writing and signed by the LANDLORD.  

25.  Entire Agreement.  This Lease constitutes the entire agreement between the parties 

hereto, and any change or modification to this Lease shall be in writing and signed by 

the parties hereto.  

26.  Counterparts.  This Lease may be executed in two or more counterparts, each of 

which shall be deemed to be an original but all of which shall constitute one and the 

same instrument. 

27.  Binding Effect.  The provisions of this Lease shall be binding upon and shall inure 

to the benefit of the parties and their respective successors, legal representatives, heirs 

and assigns. 

 IN WITNESS WHEREOF, LANDLORD and TENANT have respectively caused this 

Lease to be executed by their duly authorized representatives as of the day and year first above 

written. 

14.3.a

Packet Pg. 138

A
tt

ac
h

m
en

t:
 L

ea
se

 H
ily

er
 B

u
ild

in
g

 r
ev

is
ed

 0
92

91
6 

 (
12

6-
16

-O
R

D
 :

 P
u

rc
h

as
e 

P
ro

p
er

ty
 -

 6
08

 A
ve

n
u

e 
a 

/ F
ir

st
 R

ea
d

in
g

)



8 

 

       CITY OF OPELIKA-- LANDLORD 

 

       BY:________________________________ 

             ITS MAYOR 

ATTEST: 

 

__________________________________ 

CITY CLERK 

 

 

 

 
        

 

         ________________________________ 
         JEFFERY A. HILYER--TENANT  
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REAL ESTATE SALES AGREEMENT 

 

(WITH LEASE BACK PROVISIONS)  

 

BETWEEN 

 

MY SECOND HOME, LLC (“SELLER”) 

 

 AND 

 

THE CITY OF OPELIKA, ALABAMA (“PURCHASER”) 
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STATE OF ALABAMA )     

    :             REAL ESTATE SALES AGREEMENT 

COUNTY OF LEE  )    

 

 THIS AGREEMENT made and entered into this the 4th day of October, 2016 by and 

between MY SECOND HOME, LLC, an Alabama limited liability company, having address at 

608 Avenue A, Opelika, Alabama (hereinafter referred to as “SELLER”): and the CITY OF 

OPELIKA, ALABAMA, a municipal corporation, having address at 204 South 7th Street, 

Opelika, Alabama (hereinafter referred to as “PURCHASER”). 

WITNESSETH: 

 In consideration of the mutual covenants contained herein, SELLER and PURCHASER 

agree as follows: 

 1.   PURCHASE OF PROPERTY.  SELLER hereby agrees to sell and convey unto 

PURCHASER, and PURCHASER hereby agrees to purchase from SELLER, subject to the 

conditions hereinafter set forth, the following described real property located at 608 Avenue A in 

the City of Opelika, Alabama (hereinafter called “PROPERTY”), described as follows:  

Lots One-B (#1-B and Two-A (#2-A), Block 14, Grant Lands, Totten’s Official 

Real Estate Map of the City of Opelika, according to and as shown by map or plat 

of record in Town Plat Book 2, at Page 9, in the Office of the Judge of Probate of 

Lee County, Alabama.  LESS AND EXCEPT:  Part of Lot 2-A, Block 14, Grant 

Lands, Totten’s Official Real Estate Map of the City of Opelika, 1930, according 

to and as shown by map or plat of record in Town Plat Book 2, at Page 9, in the 

Office of the Judge of Probate of Lee County, Alabama, and being more 

particularly described as follows:  Commence at the point in the City of Opelika, 

Lee County, Alabama, where the Southwest margin of South Sixth Street 

intersects the Northwest margin of Avenue A, then run South 45 deg. 00 min. 00 

sec. West along said margin of Avenue A, 133.33 feet to the point of beginning of 

the parcel to be described herein; from said point of beginning, thence continue 

South 45 deg. 00 min. 00 sec. West along said margin, 44.50 feet; thence run 

North 45 deg. 00 min. 00 sec. West, 150.00 feet; thence run North 45 deg. 00 min. 
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00 sec. East, 44.50 feet; thence run South 45 deg. 00 min. 00 sec. East, 150.00 

feet to the point of beginning. 

 

The conveyance by SELLER to PURCHASER of the PROPERTY shall include 

SELLER’S right, title and interest, if any, in and to the following: 

 

A. All tracts, lots or parcels identified in the legal description, together with 

all parking lots, or other facilities used in connection with the 

PROPERTY. 

 

B. All rights, privileges and easements pertinent to the PROPERTY, 

including, without limitation, all SELLER’S right, title and interest, if 

any, in and to all minerals, oils, gas or other hydrocarbon substances and 

all SELLER’S right, title and interest in and to all roads, easements, 

rights-of-way and alleys adjoining or servicing the PROPERTY. 

 

C. All improvements and fixtures located on the PROPERTY, without 

limitation, the building and other improvements erected or existing 

thereon; all fixtures attached to or located on the PROPERTY or used in 

connection with the operation or occupation of the PROPERTY, such as 

heating and air conditioning systems, plumbing systems and fixtures, light 

fixtures and all facilities used to provide any utility ventilation, garbage 

disposal or other services on the PROPERTY.  

 

D. All trees, shrubbery and vegetation located on the PROPERTY. 

 

E. All built-in bookcases and the storage shelving in the basement., except 

the white cabinets in the six (6) back offices. 

 

F. Built-in appliances. 

 

Notwithstanding the foregoing, the conveyance by SELLER to PURCHASER of 

the PROPERTY shall specifically exclude the following (collectively “excluded 

items”):   

 

A. Any tangible personal property that is located in or used in 

connection with the PROPERTY  

 

B. SELLER’S artwork. 

 

C. All trade equipment, furniture, furnishings, supplies, records, 

documents and other items of removable personal property relating 

to the operation of the SELLER’S business, including, without 
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limitation, telecommunication equipment, security systems, 

computers, computer terminals and office equipment.  

 

D. SELLER’S unattached cabinets, bookcases and shelving, 

including the white cabinets in the six (6) back offices (except the 

storage shelving in the basement). 

 

 

 2.   PURCHASE PRICE. The purchase price for the PROPERTY shall be $420,000.00, 

payable in full at the time of closing. 

 3.    LEASE AGREEMENT.   Commencing on the Closing Date, PURCHASER, as 

Landlord, shall lease to Jeffery A. Hilyer, as Tenant, the PROPERTY described in Section 1 

pursuant to a lease agreement (the “Lease Agreement”) substantially in the form attached as 

Exhibit “A” hereto.  The Lease Agreement shall have a term of four (4) months expiring on 

February 11, 2017. 

 4.    CLOSING:   Subject to the terms and provisions of this Contract, the “Closing” will 

be held at City Hall, or at such other place as is mutually agreeable to the SELLER and the 

PURCHASER on a date to be designated by the PURCHASER within seven (7) days after the 

date hereof.   At Closing and upon the payment of the entire purchase price as recited in this 

Contract, the SELLER shall execute and deliver to PURCHASER a good and sufficient 

warranty deed conveying to the PURCHASER good and marketable title to the PROPERTY, 

subject only to: 

(a)   All easements, restrictions, reservations, covenants, conditions and rights-of-way as 

shown on the public records in the Office of the Judge of Probate of Lee County, 

Alabama, or which may be evidenced by possession, use or survey. 

 (b)   All zoning ordinances and subdivision regulations of the City of Opelika. 

   

In the event title to the PROPERTY is found to be defective and is not good and merchantable, 
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then upon notification thereof by PURCHASER to SELLER, SELLER shall have a reasonable 

time to correct the defects; but if such defects are not corrected within a reasonable period of 

time, then all rights and obligations arising hereunder shall terminate. 

At closing, PURCHASER shall deliver to SELLER a check in the amount of the purchase 

price.  The cost of preparing, executing and acknowledging any deeds or other instruments 

required to convey good and merchantable title to PURCHASER in the manner described in this 

Contract shall be paid by the SELLER.  Prior to closing, the SELLER shall pay the current 

year’s property (ad valorem) taxes which become due and payable on October 1,2016 and shall 

provide proof of payment to the PURCHASER at closing.  There shall be no proration of 2016-

2017 property taxes and the PURCHASER shall be responsible for the payment of all property 

taxes on the real estate and the building located on the PROPERTY when they become due on 

October 1, 2017.  The SELLER shall be responsible for the payment of all ad valorem taxes on 

the trade equipment, furniture, furnishings and removable personal property used in connection 

with the operation of the SELLER’S business.  All other costs and expenses of closing shall 

borne by the PURCHASER. 

 5.  RISK OF LOSS:  SELLER shall bear the risk of all loss or damage to the premises 

from all causes until the closing date.  If, prior to the closing date, all or part of the premises are 

damaged by fire or some other cause of whatsoever nature, SELLER shall promptly give 

PURCHASER written notice of such damage. After notice of such damage, PURCHASER 

shall have the option to require SELLER (1) to convey the premises, on the closing date, in its 

damaged condition, or (2) PURCHASER may, at its option, terminate the contract by written 

notice to the SELLER.   
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 6.   PROPERTY “As Is”:  PURCHASER has heretofore inspected the PROPERTY and 

is acquainted with the condition of the PROPERTY and the improvements thereon.  

PURCHASER agrees to take the PROPERTY “as is”, in its present condition, subject to 

reasonable use, wear and tear.  Until closing, SELLER agrees to maintain PROPERTY in its 

present condition, reasonable wear and tear excepted.  The provisions of this Section shall 

survive closing and shall survive the expiration or earlier termination of this Agreement. 

7.    DISCLAIMER:  PURCHASER acknowledges and agrees that SELLER does not 

make, and specifically negates and disclaims any representations, warranties (other than the 

warranty of title as set out in the deed), promises, covenants or guarantees of any kind or 

character whatsoever, whether expressed or implied, oral or written, past, present or future, of, as 

to, concerning or with respect to the nature, quality or condition of the PROPERTY, including, 

without limitation, the soil, geography and habitability or merchantability of any building 

situated on the PROPERTY.   PURCHASER acknowledges and agrees that to the maximum 

extent permitted by law, the sale of the PROPERTY is provided for herein is made on an “AS-

IS” condition and basis with all faults. All provisions of this Section shall survive closing or the 

expiration or earlier termination of this Agreement without closing as applicable.  

8.   POSSESSION:  SELLER shall deliver to PURCHASER possession of the 

PROPERTY at the termination of the Lease Agreement pursuant to Section 3, except that Jeffery 

A. Hilyer, as Tenant, shall continue to have the right of possession to the basement storage room 

until April 30, 2017.  All of SELLER’s and Tenant’s personal property, shall be removed from 

the Property at the expiration of the Lease excepted the Tenant’s boxes and personal property in 

the basement storage room which shall be removed no later than April 30, 2017.  Tenant shall 
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surrender to the PURCHASER (Landlord) all keys to the Property at the termination of the 

Lease. 

9.    BROKERS.  Each party represents to the other that it has not dealt with any real 

estate broker or agent or finder in connection with this Agreement.  The parties agree to 

indemnify and hold one another harmless based upon their actions and dealings of any claims or 

causes of any actions concerning any brokerage or finders’ fees or commissions 

10.    SELLER’S REPRESENTATIONS.   SELLER represents to PURCHASER, 

which representations shall be true, correct and complete as of the closing date hereunder, and 

which shall survive closing, as follows: 

A. SELLER is, and at closing shall be, an Alabama domestic limited liability 

company, duly organized and validly existing, with full power and authority to 

conduct its business affairs in the state where the PROPERTY is located.  

 

B. The execution, delivery and performance of this Agreement by SELLER in 

accordance with its terms do not violate SELLER’S Articles of Organization, 

operating agreements, or any contract, agreement, commitment, order, judgment 

or decree to which SELLER is a party or by which it is bound. 

 

C. The execution, delivery and performance of this Agreement and the performance 

of the SELLER of its obligations hereunder have been duly authorized by all 

required action of SELLER and the members and/or officers of SELLER in full 

compliance of SELLER’S Articles of Organization and operating agreements.  

The person executing this Agreement on behalf of SELLER is duly authorized to 

do so. 

 

E. The SELLER has the right, power and authority to make and perform its 

obligations under this Agreement, and this Agreement is a valid and binding 

obligation of SELLER and enforceable against SELLER in accordance with its 

terms. 

 

 11.    DEFAULT.   In the event of a default by SELLER or PURCHASER, the non-

defaulting party may state its or his intention to comply with the contract and seek specific 
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performance of this contract or bring suit for damages.   

 12.    LEGAL FEES.    Each party agrees to pay its own legal fees for closing this 

transaction. 

 13.     SURVIVAL OF TERMS.   The SELLER’S covenants and representations  

shall survive the closing and shall not be merged in the deed delivered by SELLER. 

 14.   BINDING EFFECT.  This Contract shall be binding upon and shall inure to the 

benefit of the parties hereto, and their respective heirs, legal representatives, successors and 

assigns. 

 15.   ENTIRE AGREESMENT.   This Contract embodies the entire agreement between 

the parties hereto and there are no oral or parole agreements existing between the SELLER and 

the PURCHASER relating to the subject matter which is not expressly set forth herein and 

covered hereby. 

 16.  TIME OF ESSENCE.  Time is of the essence of this Contract. 

 17.   CONSTRUCTION.  This Agreement shall be governed and construed in 

accordance with the State of Alabama. 

 18.   COUNTERPARTS.  This Agreement may be executed in two or more 

counterparts, each of which shall be deemed to be an original, but all of which taken together 

shall constitute one and the same instrument.  The date of this Agreement shall be the date of 

PURCHASER’s execution hereof.   

 IN WITNESS WHEREOF, the parties hereto, intending to be legally bound, have 

hereunto set their hands and seals on the day and date first above written.   

 

14.3.b

Packet Pg. 147

A
tt

ac
h

m
en

t:
 R

ea
l E

st
at

e 
S

al
es

 A
g

re
em

en
t 

H
ily

er
 R

ev
is

ed
 0

92
91

6 
 (

12
6-

16
-O

R
D

 :
 P

u
rc

h
as

e 
P

ro
p

er
ty

 -
 6

08
 A

ve
n

u
e 

a 
/ F

ir
st

 R
ea

d
in

g
)



 

9 

 

MY SECOND HOME, LLC--SELLER 

            

                                              

____        By:______________________________________ 

                                                                              JEFFERY A. HILYER, 

              ITS MANAGING MEMBER 

 hereby certify that Warner Williams, whose name as Chairman of The  

 

 

 

      CITY OF OPELIKA, ALABAMA--PURCHASER 

      By:______________________________________ 

             ITS MAYOR 

 

ATTEST: 

 

____________________________ 

CITY CLERK 
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