
 OPELIKA CITY COUNCIL  
 “ REGULAR MEETING MINUTES “ 

 204 South 7th Street  

 November 6, 2018 
 TIME: 7:00 PM 

        

Generated 12/5/2018 1:46 PM 

1. Call to Order 

President Smith called the council meeting to order at 7:00pm and asked Mr. Shuman to call the 

roll. 

2. Roll Call 

Mr. Shuman called the roll and all council members were present. 

1. Patricia Jones, Tiffany Gibson-Pitts, Dozier Smith T, David Canon, Eddie Smith  

3. Invocation 

The retired Minister Leo Douglass provided the invocation. 

1. Retired Minister Leo Douglass from the Ferguson Chapel CME.  

4. Pledge of Allegiance 

Paige and Blakely were not able to attend the council meeting. President Smith asked Nelson 

Marsh to lead the Pledge. 

1. Paige Henry and Blakely Parrish from the Morris Avenue Intermediate School.  

5. Reading of Minutes 

1. Minutes from the 10-16-18 City council meeting.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Tiffany Gibson-Pitts, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 

6. Unfinished Business 

7. Remarks By the Mayor 

Mayor Fuller reminded the city council members they had been emailed the Code Case violation 

report for the last 30 days. Mayor Fuller also thanked Lillie Finley and her staff for the great job 

they are doing. 

Mayor Fuller advised every present, the Veteran Day celebration would be on Saturday, 

November 10th at Court House Square starting at 10am. 

1. Recognize the March of Dimes - World Awareness Day on November 17th.  

Mayor Fuller asked that this item be canceled. 

2. Proclamation for the Victorian Front Porch Tour - 25 Years.  

Mayor Fuller presented a proclamation recognizing the 25th year for the Victorian Front Porch 

Tour. 

3. Employee performance awards.  

Mayor Fuller presented employee service awards to three OPS employees for their outstanding 

job performance. 

4. Recognize the 2018 Fire Fighter of the Year.  
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Mayor Fuller and Fire Chief Byron Prather recognized the three firefighters that were nominated 

for the 2018 Firefighter of the Year award. The Exchange Club selected the winner who was 

Captain David Davis. 

8. Citizen Communications 

(Limit comments to five minutes or less) 

Nelson Marsh stated he is politically active and likes to ask questions. I question the sale of 

OPS1 because I don't think the citizens have been properly informed about the details. The 

citizens voted years ago for the City to go into the Telecom business but, now the City seems to 

be moving very fast to sell OPS1. If it is reasonable to sell, why did the City not get an appraisal 

or take public bids? The reasonable thing to do would be to Table the sale of OPS1 to allow the 

public time to review the deal. Thank you. 

Mattie Clark thanked the Mayor for cutting down the bushes near her property but, the trailers 

still need to be taken down and removed. Thanks for your help. 

Kelly Curenton read a prepared statement which will be attached to the Minutes of this council 

meeting. 

Joyce Newland stated she agrees with the comments made by the previous speakers. Who is on 

the Board of Point Broadband? What prevents this new company from selling it after the deal is 

closed? I enjoyed local ownership. It appears the City has not been level about the cost and 

borrowing from another department. The City is giving away valuable property. The building is 

nice and should not be sold. Appreciate the time, thank you. 

A young man named Garrison spoke and did not sign the Citizen Communication sheet so don't 

have his last name. He stated my wife and I met in Auburn but, moved to Opelika and love it. 

We have great internet service and speed. Opelika knew what they were doing when they got 

into the cable TV, Telecom business. When I heard they were selling OPS1, I was surprised. 

Maybe I could be wrong but, $14 million seems like a little for something so valuable. I am just 

a software engineer but, those are my thoughts. Thank you. 

Michael Lunceford stated he is a small business owner. I have never seen a subject that the 

public feels so concerned about and the sale of OPS1 should be held back. I haven't had time to 

digest all the information but, something seems to stink. I don't think anything underhanded is 

being done but, many citizens do not understand and are concerned. The City needs more time to 

make it work. It may take more taxes to pay off the debt. This is all new to me but, wanted to 

make you aware of how many of the citizens feel. Thank you. 

9. Report of Disbursements 

10. Committee Reports 

11. General Business 

1. Annual request by LRCOG for Mardi Gras Walk/Run on Sat. Feb. 9th, 2019.  
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RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
2. Request for the 2018 Victorian Front Porch Tour, Dec. 5-9.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
3. Public Hearing, Franchise agreement with Point Broadband.  

President Smith opened the public hearing asking if there was anyone present that would like to 

speak for or against said Franchise agreement. Joyce Newland said "ditto" to her comments made 

during citizen communications. President Smith asked Guy Gunter, City Attorney to summarize 

the franchise agreement and answer the questions asked about the sale of OPS1. Mr. Gunter 

stated the franchise agreement is almost identical to the other franchise agreements approved by 

the city council. Mr. Gunter stated that $14,175,000 is the purchase price of OPS1 and the deal 

will be closed on Thursday. Point Broad will also pay to the City 3.5% of gross revenue starting 

with the 25th month. The City retains the interest in the fiber network to operate the City's 

smartgrid. The City did obtain an appraisal and it came in at $12 million. The City is not required 

to bid the sale of city assets. There are not many companies interested in buying OPS1. Point 

Broadband was the best deal. The City Administration believes Point Broadband is best suited to 

compete in the industry. Point Broadband is in a better position to acquire the content for cable 

TV. If the sale of OPS1 is put on hold the current offer may not be on the table. The City building 

where OPS is operating is not being sold. The City will lease a portion of the building to Point 

Broadband. The $13.5 million debt to Regions Bank will be paid after closing. $28 million in 

Electric System warrants was borrowed and the bond holders will not lose one penny. The 

employees being transferred to Point Broadband will move to a 401K retirement system and will 

no longer be able to participate in the State Retirement system. The employees can leave their 

funds in the retirement system if they want to. If the employee is vested in the State retirement 

system, they will not lose their retirement benefit. The employees being transferred can apply for 

open city positions for one year. President Smith closed the public hearing. 

4. Public Hearing, Amend Zoning Ord & Map: 2012 Frederick Road, R-5 to C-2, GC-P.  

President Smith opened the public hearing asking if there was anyone present that would like to 

speak for or against said amendment to the zoning ordinance. No one gave forward to speak. 

President Smith closed the public hearing. 

12. Awarding of Bids 

1. Bids 282-18 Parks and Recreation Mgmt Software-IT  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 

13. Resolutions 

1. Resolution 283-18 Expense reports from various departments.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
2. Resolution 284-18 Designate City Personal Property Surplus and Authorize Disposal  
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RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
3. Resolution 285-18 Purchase-Holmatro Tools-Sole Source-FD  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Tiffany Gibson-Pitts, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
4. Resolution 286-18 Purchase-One (1) 2018 Dodge Pro Master Van-State Contract #T191-

IT  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
5. Resolution 287-18 Purchase-One (1) 2019 Ford Explorer-State Contract #T191-P&R  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
6. Resolution 288-18 Purchase-One (1) Ford F450 Crew Cab & Chassis-State Contract 

#193A-PW  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
7. Resolution 289-18 Purchase-DocuSign Enterprise Pro Ed Software-Nat IPA Contr 

#R150402-PD  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
8. Resolution 290-18 Street Name Assignement for Sportsplex Parkway  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
9. Resolution 291-18 KOAM Abatement Extension  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
10. Resolution 292-18 Re-approving the asset purchase agreement with Point Broadband.  
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RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
11. Resolution 293-18 Consent-Assignment, asset purchase agreement  from Point 

Broadband, LLC to Point Broadband of Opelika, LLC.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
12. Resolution 294-18 Annual appropriation contract, Ala. Council Human Relations.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
13. Resolution 295-18 Annual appropriation contract, Museum of East Alabama.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
14. Resolution 296-18 Annual appropriation contract, EASE.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
15. Resolution 297-18 Approving Special Appropriation Spay and Neuter  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
16. Resolution 298-18 Special appropriation to the Food Bank of East Alabama.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
17. Resolution 299-18 NRC Tree Management Agreement  

RESULT: APPROVED [UNANIMOUS] 

MOVER: David Canon, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 

14. Ordinances 

1. Ordinance 023-18-ORD Grant a Franchise for Cable Television to Point Broadband - 2nd 

Reading.  

Mr. Canon made a motion to amend Section 46 inserting the 7th day of November , 2018. Ms. 

Jones seconded the motion. The following vote was recorded: 

Ayes Jones, Pitts, Smith T, Canon, Smith. 
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Nays None. 

RESULT: SECOND READING AND APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
2. Ordinance 024-18-ORD Re-approving headend lease agreement with Point Broadband - 

1st Reading.  

Mr. Canon introduced this ordinance. Then Ms. Jones made the motion to suspend the rules and 

was seconded by Mr. Smith T. The following vote was recorded: 

Ayes Jones, Pitts, Smith T, Canon, Smith. 

Nays None. 

RESULT: FIRST READING AND APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
3. Ordinance 025-18-ORD Amend Zoning Ord & Map, 2012 Frederick Road, R-5 to C-2, 

GC-P  -  2nd Reading.  

Mr. Smith T introduced this ordinance. 

RESULT: FIRST READING INTRODUCED 
4. Ordinance 027-18-ORD Change the January 1, 2019 council meeting date - 2nd Reading.  

Ms. Jones introduced this ordinance. 

RESULT: FIRST READING INTRODUCED 
5. Ordinance 026-18-ORD Request Annexation, 19.9 Acres, 4100 Block Andrews Road, 

Robin Sanders - 2nd Reading.  

Mr. Canon introduced this ordinance. 

RESULT: FIRST READING INTRODUCED 

15. Appointments 

1. Appoint Sherri Reese to the LRCOG / MPO-CAC. Term ends 11-05-20.  

RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 

16. Adjourn 

The City Council meeting minutes of November 6, 2018 are hereby adopted and approved this the 20th day of  

November, 2018. 

                                                                               /s/ Eddie Smith 

                                                                                ____________________________ 

                                                                                 President of City Council 

                                                                                 City of Opelika, Alabama 

ATTEST: 

/s/ R. G. Shuman 

____________________________ 

R. G. "Bob" Shuman, CMC 
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City Clerk - Treasurer 

1. Motion to adjourn  

The council meeting ended at 8:16 pm. 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
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 CM MINUTES (ID # 3148) DOC ID: 3148  

Updated: 10/29/2018 3:09 PM by Robert Shuman  Page 1 

Minutes from the 10-16-18 City council meeting. 

 

 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Tiffany Gibson-Pitts, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
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Annual request by LRCOG for Mardi Gras Walk/Run on Sat. 
Feb. 9th, 2019. 

 

 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Dozier Smith T, Council Member 

SECONDER: Patricia Jones, President Pro-Tem 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
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Rocky Brook Rd

National Geographic, Esri, DeLorme, NAVTEQ, UNEP-WCMC, USGS, NASA, ESA, METI, NRCAN,
GEBCO, NOAA, iPC

 Annual Unforgettable Footsteps Mardi Gras Walk/Run

Legend
1-Mile Route (Walk)

5K Route (Run)

Æü Parking

Registration

)) Start | Finish

Å

B Walk Route Direction

Å

B Run Route Direction

,( Volunteer

Water Station

Bathroom

I

EVENT LOCATION
Municipal Park
(Monkey Park)
1102 Denson Drive
Opelika, Alabama

Municipal Park

Northside
Intermediate

EVENT SCHEDULE
7:30A - Day-Of Registration 

7:30A - Pre-Registered 

8:15A - 5K Run        
8:15A - 1-Mile Walk 

Leave the Start | Finish line at Municipal Park (Park Road).
Turn LEFT onto Rocky Brook Road.
Turn LEFT onto McClure Avenue.
Turn LEFT onto N. 5th Avenue (Denson Drive).
Turn LEFT onto Park Road to the Start | Finish line.

Leave the Start | Finish line at Municipal Park (Park Road).
Turn RIGHT onto N. 5th Street (Denson Drive).
Turn LEFT onto McClure Avenue.
Turn RIGHT onto Gwen Mill Drive.
Turn LEFT onto India Road and follow to Northgate Drive.
Follow the same path back to the Start | Finish line.

5K Route (Run)

1-Mile Route (Walk)
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Request for the 2018 Victorian Front Porch Tour, Dec. 5-9. 

 

 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Tiffany Gibson-Pitts, Council Member 

SECONDER: David Canon, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
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Public Hearing, Franchise agreement with Point Broadband. 

 

CITY OF OPELIKA, ALABAMA 

NOTICE OF PUBLIC HEARING  

(CABLE FRANCHISE ORDINANCE) 

 

 NOTICE is hereby given that on Tuesday, November 6, 2018, at 7:00 p.m. in the City 

Council Chambers of the Municipal Building, 204 South 7th Street Opelika, Alabama, the City 

Council of the City of Opelika, Alabama, will hold a public hearing to consider the adoption of 

an ordinance granting a non-exclusive franchise to Point Broadband, LLC to construct, operate 

and maintain a cable television system in the City of Opelika.  All interested persons may 

examine and review the proposed ordinance and make copies thereof at personal expense at the 

office of the City Clerk during normal business hours, before and after the date of the public 

hearing.  

 All interested persons will be given the opportunity to submit their oral or written 

comments at the time of the public hearing.  Persons unable to attend the public hearing may 

submit their comments and views to the Office of the City Clerk, 204 S. 7th Street, Opelika, 

Alabama, 36801.  Further information concerning this Notice and the public hearing can be 

obtained from the office of the City Clerk during normal business hours.  

Please contact Lisa McLeod, the City’s ADA Coordinator, at 334-705-5132 at least two 

(2) working days prior to the meeting if you require special accommodations due to a disability. 

 THIS NOTICE is given by my hand this the ____ day of _______________, 2018. 

 

    ________________________________________________ 
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    CITY CLERK OF THE CITY OF OPELIKA, ALABAMA 

 

 

 

 

 

 

TO:   PUBLISHER 

 The Opelika-Auburn News 

 P.O. Drawer 2208 

 Opelika, AL  36803-2208 

  

 

 

 Please publish the foregoing Notice one (1) time in the October 28, 2018, issue of your 

paper. 

 

      __________________________________________ 

      CITY CLERK 

 
COMMENTS - Current Meeting: 

President Smith opened the public hearing asking if there was anyone present that would like to 

speak for or against said Franchise agreement. Joyce Newland said "ditto" to her comments made 

during citizen communications. President Smith asked Guy Gunter, City Attorney to summarize 

the franchise agreement and answer the questions asked about the sale of OPS1. Mr. Gunter 

stated the franchise agreement is almost identical to the other franchise agreements approved by 

the city council. Mr. Gunter stated that $14,175,000 is the purchase price of OPS1 and the deal 

will be closed on Thursday. Point Broad will also pay to the City 3.5% of gross revenue starting 

with the 25th month. The City retains the interest in the fiber network to operate the City's 

smartgrid. The City did obtain an appraisal and it came in at $12 million. The City is not required 

to bid the sale of city assets. There are not many companies interested in buying OPS1. Point 

Broadband was the best deal. The City Administration believes Point Broadband is best suited to 

compete in the industry. Point Broadband is in a better position to acquire the content for cable 

TV. If the sale of OPS1 is put on hold the current offer may not be on the table. The City 

building where OPS is operating is not being sold. The City will lease a portion of the building to 

Point Broadband. The $13.5 million debt to Regions Bank will be paid after closing. $28 million 

in Electric System warrants was borrowed and the bond holders will not lose one penny. The 

employees being transferred to Point Broadband will move to a 401K retirement system and will 

no longer be able to participate in the State Retirement system. The employees can leave their 

funds in the retirement system if they want to. If the employee is vested in the State retirement 

system, they will not lose their retirement benefit. The employees being transferred can apply for 

open city positions for one year. President Smith closed the public hearing. 
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 City Council Meeting: 11/06/18 07:00 PM 
 204 South 7Th Street Department: Planning 
 Opelika, AL   Category: Public Hearing 

  Prepared By: Marty Ogren 

 SCHEDULED Initiator: Charles Mosley 

 Sponsors:  

 GENERAL BUSINESS (ID # 3097) DOC ID: 3097  

Updated: 10/31/2018 8:16 AM by Charles Mosley  Page 1 

Public Hearing, Amend Zoning Ord & Map: 2012 Frederick 
Road, R-5 to C-2, GC-P. 

NOTICE OF PUBLIC HEARING 

 

 NOTICE IS HEREBY GIVEN that the City Council of the City of Opelika will hold a 

Public Hearing on Tuesday, November 6, 2018, at 7:00 p.m. in the City Council Chambers of the 

Municipal Building, 204 S. 7th Street, Opelika, Lee County, Alabama. 

 

PURPOSE 

 

 The purpose of said Public Hearing will be to consider the adoption of an ordinance to 

amend Ordinance Number 124-91 (entitled “Zoning Ordinance of the City of Opelika”) adopted 

on September 17, 1991.  At said Public Hearing all who desire to be heard shall have the 

opportunity to speak for or in opposition to the adoption of the following ordinance: 

 

ORDINANCE NO. ________  

 

AN ORDINANCE TO AMEND THE ZONING  

ORDINANCE AND ZONING MAP OF THE CITY OF OPELIKA 

 

 BE IT ORDAINED by the City Council (the “City Council”) of the City of Opelika, 

Alabama (the “City”) as follows: 

 Section 1.  That Ordinance 124-91 entitled “Zoning Ordinance City of Opelika, 

Alabama”, adopted on September 17, 1991, and the Zoning Map of the City of Opelika provided 

for and referred to therein, as previously amended and/or modified, be and the same is hereby 

amended by rezoning or redistricting the parcel of land hereinafter in this section described, so as 

to change such parcel from one class of district to another class of district as follows, to-wit: 

 

From a R-5 District (High Density Residential District) to a C-2, GC-P District 

(Office/Retail, Gateway Corridor Primary Overlay District), the parcel of land 

hereinafter described: 
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Beginning at the northwest corner of the southeast quarter of Section 23, Township 

19 of Range 26 and run thence north 85 degrees and 30 minutes east 142 feet to the 

point of beginning of the tract of land to be here described and conveyed and from 

said last mentioned point of beginning run north 85 degrees and 30 minutes east 490 

feet; thence north 19 degrees and 55 minutes west 845 feet; thence  north 5 degrees 

and 30 minutes west 775 ; thence run north 4 degrees and 20 minutes west 1080 feet 

to the southerly margin of the public highway; thence south 71 degrees and 25 

minutes west along said margin of said highway for a distance of 265 feet; thence 

South 4 degrees and 33 minutes east 2,606 feet to the point of beginning except those 

areas within the 17.8 acres previously zoned C-2, GC-P. 

 

The above-described property contains 17.8 acres, more or less, and is located at 2012 

Frederick Road, Opelika, Alabama. 

       

Section 2.  Any ordinance or part thereof in conflict with provisions of this Ordinance be 

and the same are hereby repealed. 

 

Section 3.  This Ordinance shall be published in a newspaper of general circulation in the 

City of Opelika, Lee County, Alabama. 

 

 

 WITNESS my hand this the ___day of October, 2018. 

 

 

     _______________________________________________ 

     CITY CLERK OF THE CITY OF OPELIKA, ALABAMA 

 

 

 

TO:   PUBLISHER 

  

 

 Opelika, Alabama 36801 

 

 Please publish the foregoing Notice one (1) time in the October __, 2018 issue of your 

paper. 

 

      __________________________________________ 

      CITY CLERK 

 
The applicant’s rezoning request is for 11 acres of a 17.8-acre parcel from a R-5 (high density residential) 

zone to a C-2, GC-P (office-retail, gateway corridor overlay-primary) zoning district. Since 2002, after 

Tiger Town began construction, many properties near Tiger Town were rezoned to C-2, however this 11 

acre portion of a 17.8-acre parcel remained R-5. The property has one single family home. The applicant 
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plans to sell the property and desires that the entire 17.8 acres be zoned commercial. The Planning 

Commission report and map are attached. At the September 25th  meeting, the Planning Commission 

voted 7 to 0 (one abstain) to send a positive recommendation to CC to rezone the property. At the October 

2nd CC WS, the City Council reviewed the rezoning request and approved advertising for a CC PH. 

 
COMMENTS - Current Meeting: 

President Smith opened the public hearing asking if there was anyone present that would like to 

speak for or against said amendment to the zoning ordinance. No one gave forward to speak. 

President Smith closed the public hearing. 
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 City Council Meeting: 11/06/18 07:00 PM 
 204 South 7Th Street Department: Purchasing and Revenue 
 Opelika, AL   Category: Bid 

  Prepared By: Angela Norrell 

 ADOPTED Initiator: Lillie Finley 

 Sponsors:  

 BIDS 282-18 DOC ID: 3153  

Updated: 10/30/2018 3:00 PM by Robert Shuman  Page 1 

Parks and Recreation Mgmt Software-IT 

RESOLUTION NO. ____________ 
 
 

WHEREAS, the Purchasing Department opened sealed bids for Parks and Recreation 
Management Software for the Information Technology Department; and  

 
WHEREAS, eTrak-Plus submitted the lowest bid meeting specifications; and 
 
WHEREAS, funds for this purchase are budgeted from Capital Outlay; 

 
NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 
 
1. That the purchase be awarded to eTrak-Plus on their low bid meeting 

specifications. 
 
2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase 

order to eTrak-Plus in the amount of $57,300.00. 
 
3. That the Controller be authorized to adjust the budget as necessary for this 

purchase. 
 
4. That the Mayor is hereby authorized to sign all documents pertaining to this 

purchase. 
 
 
APPROVED AND ADOPTED this the ______ day of ________________, 2018. 

 
 
 
     _________________________ 

C.E. “Eddie” Smith, Jr. 
President of the City Council 
City of Opelika, Alabama 

 
       

ATTEST: 
 
________________________ 
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Robert G. Shuman, CMC 
City Clerk - Treasurer 
 

 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Patricia Jones, President Pro-Tem 

SECONDER: Dozier Smith T, Council Member 

AYES: Jones, Gibson-Pitts, Smith T, Canon, Smith 
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RESOLUTION NO. 283-18 

Expense reports from various departments. 

RESOLUTION NO. _________ 

 

 BE IT RESOLVED, by the City Council of the City of Opelika, Alabama, as follows:  

 

) That the following employee(s) were required by the City of Opelika to travel on 

City business and/or attend a training session, meeting or conference. 

  

 Employee   Department   $ Amount 

   -----------------------  -------------------  ------------ 

   Kathy Daugherty  Economic Dev.       

287.76 

   Rachel Dennis   Planning     329.18 

   Kenneth Wilkes  Mun. Judge   1,214.94 

   Guy Gunter   City Attorney     825.54 

   David Ash   OPS      250.89 

   Bret Rayburn   OPS      151.26 

  

) That attached is an expense report(s) prepared, dated and signed by the City 

employee or official covering the various expenses incurred on said trip and 

reviewed/approved by the City’s accounting department and City official. 

 

3) That the Opelika City Council hereby approves the attached expense reports for 

reimbursement to said City employee or official. 

 

4) That the Mayor and/or appropriate City official is hereby directed and authorized 

to take the necessary steps so a check(s) can be prepared covering the attached 

expense report(s). 
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5) That the City Treasurer is authorized to sign said check(s) so it can be delivered to 

the appropriate City employee or official. 

 

ADOPTED and APPROVED this the _____ day of _______________, 2018. 

 

 

 

______________________________ 

C. E. “Eddie” Smith, Jr. 

President of the City Council 

       City of Opelika, Alabama 

 

ATTEST: 

 

_____________________________ 

Robert G. Shuman, CMC 

City Clerk - City Treasurer 
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RESOLUTION NO. 284-18 

Designate City Personal Property Surplus and Authorize Disposal 

RESOLUTION NO. ________ 

 

 

WHEREAS, the City of Opelika, Alabama, has certain items of personal property which are no 

longer needed for public or municipal purposes; and 

 

WHEREAS, Section 11-43-56 of the Alabama Code of 1975 authorizes the Municipal 

Governing body to dispose of unneeded personal property; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

SECTION 1. That the following personal property owned by the City of Opelika, Alabama, is 

no longer needed for public or municipal purposes: 

 

No. Qty. Unit Item Description     Fixed Asset # 

1. 1 Ea. 2012 Dodge Charger 2C3CDXAT7CH156091 87002779 

     

SECTION 2.  That the Mayor is hereby authorized and directed to dispose of the personal 

property owned by the City of Opelika, Alabama, described in Section 1 above.  If any such 

property has marketable value, the Mayor shall receive bids or quotations for such property and 

shall sell the same to the highest bidder. If the property has no marketable value, the Mayor may 

dispose of such property in the most economical and feasible manner available to him. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 
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     _________________________ 

C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

       

ATTEST: 

 

________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 285-18 

Purchase-Holmatro Tools-Sole Source-FD 

RESOLUTION NO. _____________ 

 

 

WHEREAS, the Fire Department desires to purchase Holmatro Tools; and  

 

WHEREAS, this is a sole source purchase; and 

 

WHEREAS, NAFECO is the sole source vendor for the Holmatro Tools; and 

 

WHEREAS, funds for this purchase are coming from the Firehouse Subs Public Safety Grant; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama, as follows: 

 

1. That the purchase be awarded to NAFECO. 

 

2. That the Purchasing-Revenue Manager be authorized to issue a purchase order to 

NAFECO not to exceed $16,125.00 as a sole source purchase. 

 

3. That the Controller be authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 
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     __________________________ 

C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

     

ATTEST: 

 

________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 286-18 

Purchase-One (1) 2018 Dodge Pro Master Van-State Contract #T191-IT 

RESOLUTION NO. _____________ 

 

WHEREAS, the Information Technology Department desires to purchase one (1) 2018 Dodge 

Pro Master Van with certain options utilizing the State of Alabama Contract #T191; and  

 

WHEREAS, Tallassee Automotive, Inc. is the State Contract Vendor for the 2018 Dodge Pro 

Master Van; and 

 

WHEREAS, this is a budgeted purchase; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1. That the purchase be awarded to Tallassee Automotive, Inc. utilizing the State of 

Alabama Contract. 

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Tallassee Automotive, Inc. in the total amount of $23,617.00. 

 

3. That the Controller be authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 

 

 

 

     _________________________ 
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C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

     

ATTEST: 

 

________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 287-18 

Purchase-One (1) 2019 Ford Explorer-State Contract #T191-P&R 

RESOLUTION NO. _____________ 

 

WHEREAS, the Parks and Recreation Department desires to purchase one (1) 2019 Ford 

Explorer with certain options utilizing the State of Alabama Contract #T191; and  

 

WHEREAS, Long-Lewis of the Shoals, Inc. is the State Contract Vendor for the 2019 Ford 

Explorer; and 

 

WHEREAS, this is a budgeted purchase; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1. That the purchase be awarded to Long-Lewis of the Shoals, Inc. utilizing the State of 

Alabama Contract. 

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Long-Lewis of the Shoals, Inc. in the total amount of $27,000.00. 

 

3. That the Controller be authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 

 

 

 

     ______________________ 
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C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

     

ATTEST: 

 

_________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 288-18 

Purchase-One (1) Ford F450 Crew Cab & Chassis-State Contract #193A-PW 

RESOLUTION NO. _____________ 

 

WHEREAS, the Public Works Cemetery Department desires to purchase one (1) 2019 Ford 

F450 Crew Cab and Chassis with certain options utilizing the State of Alabama Contract 

#T193A; and  

 

WHEREAS, Tallassee Automotive, Inc. is the State Contract Vendor for the 2019 Ford F450 

Crew Cab and Chassis; and 

 

WHEREAS, this is a budgeted purchase; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1. That the purchase be awarded to Tallassee Automotive, Inc. utilizing the State of 

Alabama Contract. 

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Tallassee Automotive, Inc. in the total amount of $47,682.00. 

 

3. That the Controller be authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 
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     __________________________ 

C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

     

ATTEST: 

 

________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 289-18 

Purchase-DocuSign Enterprise Pro Ed Software-Nat IPA Contr #R150402-PD 

RESOLUTION NO. ____________ 

 

 

WHEREAS, the Information Technology Department desires to purchase DocuSign Enterprise 

Pro Edition software for the Police Department utilizing National IPA Contract #R150402; and  

 

WHEREAS, Carahsoft is the National IPA Contract Vendor for the DocuSign Enterprise Pro 

Edition software; and 

 

WHEREAS, funds for this purchase are budgeted from Capital Expenditures; 

 

NOW, THEREFORE, BE IT RESOLVED by the City of Opelika, Alabama as follows: 

 

1.     That the purchase be awarded to Carahsoft utilizing the National IPA Contract.  

 

2. That the Purchasing-Revenue Manager is hereby authorized to issue a purchase order to 

Carahsoft in the total amount of $61,485.60. 

 

3.  The Controller is authorized to adjust the budget as necessary for this purchase. 

 

4. That the Mayor is hereby authorized to sign all documents pertaining to this purchase. 

 

 

APPROVED AND ADOPTED this the ______ day of ________________, 2018. 
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     _________________________ 

C.E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

       

ATTEST: 

 

_________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 290-18 

Street Name Assignement for Sportsplex Parkway 

RESOLUTION NO. ____________ 

 

RESOLUTION NAMING NEW ROADWAY “SPORTSPLEX PARKWAY” 

  

WHEREAS, the City of Opelika, Alabama (the “City”) recently completed a new road 

extending from the intersection of Anderson Road and West Point Parkway near Exit 64 off of 

Interstate 85 to Andrews Road adjacent to the Opelika Sportsplex; and 

  

WHEREAS, the Opelika Sportsplex and Aquatics Center (the “Sportsplex”) is the most 

prominent feature located near the roadway; and 

 

WHEREAS, the City of Opelika (the “City”) owns and operates the Sportsplex as a 

community recreation facility; and 

 

WHEREAS, the new roadway will provide access to the Sportsplex; and 

  

WHEREAS, the City Council believes that naming the new roadway “Sportsplex 

Parkway” would serve to promote the existence and purpose of the facility and would reflect the 

importance of the facility to the City’s efforts to provide recreational activities; and 

  

WHEREAS, the only address affected by the naming of the new road is the Opelika 

Sportsplex which will become 1001 Sportsplex Parkway; and 

 

WHEREAS, the proposed street name does not duplicate the name of any existing street 

name in the City; and 

  

WHEREAS, the Mayor, City staff and the Opelika Planning Commission have 

unanimously recommended the naming of the new road “Sportsplex Parkway”.  
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NOW, THEREFORE, BE IT RESOLVED by the City Council of Opelika, Alabama, 

as follows: 

  

 1. That the new road extending from the intersection of Anderson Road and West 

Point Parkway to Andrews Road shall be named “Sportsplex Parkway”. 

  

 2. That all City-maintained maps and records be updated to reflect the name of the 

new roadway. 

  

 3.         That the Engineering Department notify the Opelika Post Office, E-911 Board, 

and all other agencies affected by the changes. 

  

 ADOPTED AND APPROVED this the             day of                                   , 2018. 

  

  

  

 

 

_____________________________ 

C. E. ‘Eddie’ Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

  

ATTEST: 

  

  

  

________________________                              

R. G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 291-18 

KOAM Abatement Extension 

RESOLUTION NO. ___________ 

 

 

RESOLUTION APPROVING PROJECT TIME EXTENSION FOR KOAM, LLC 

 

 

 WHEREAS, on September 1, 2015, pursuant to Resolution No. 228-15, the City Council 

of the City of Opelika, Alabama (the “City Council”) approved the application of Koam, LLC 

(the “Company”), for the abatement of (1) all state and local non-educational ad valorem 

property taxes for a period of ten (10) years and (2) all construction-related transaction (sales and 

use) taxes for a major addition to its facility located at 2401 Industrial Boulevard, Opelika, 

Alabama (the “Project”); and 

 WHEREAS, the City Council also approved the application of the Company for a 

complete exemption for non-educational City ad valorem taxes for a period of fifteen (15) years; 

and 

 WHEREAS, the Company’s tax exemption certificate number 2015254001 for the 

Project expired on December 31, 2017; and 

 WHEREAS, the Project has taken longer to implement than anticipated; and 

 WHEREAS, the Company has requested a time extension to March 1, 2019 for its tax 

exemption certificate; and 
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 WHEREAS, for good and sufficient cause, the City Council finds and determines that 

the City should grant the Company’s time extension request.   

  NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

1.   That the completion date for the Project be, and hereby is, extended through and 

including March 1, 2019.  

2. That the Mayor and the City Clerk are hereby authorized and directed to execute 

such documents and agreements as may be necessary to extend the time period as provided in 

paragraph 1 above. 

 3. That the officers of the City and any person or persons designated and authorized 

by any officers of the City to act in the name and on behalf of the City, or any one or more of 

them, are authorized to do or cause to be done or performed in the name and on behalf of the 

City such other acts and to execute and deliver or caused to be executed and delivered in the 

name and on behalf of the City such other notices, certificates, assurances, or other instruments 

or other communications under the seal of the City, or otherwise, as they or any of them deem 

necessary or advisable or appropriate in order to carry into effect the intent of the provisions of 

this resolution. 

4.  That a copy of this resolution shall be forward to the Company to deliver to the 

appropriate taxing authorities and to the Alabama Department of Revenue. 

5. That this resolution shall take effect upon passage and adoption by the City 

Council. 
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ADOPTED AND APPROVED this the _______ day of __________________, 2018. 

 

   

     __________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE  

     CITY OF OPELIKA, ALABAMA 

 

ATTEST: 

 

________________________ 

CITY CLERK 
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RESOLUTION NO. 292-18 

Re-approving the asset purchase agreement with Point Broadband. 

 RESOLUTION NO. _____________ 

 

RESOLUTION REAPPROVING AND RATIFYING ASSET PURCHASE AGREEMENT 

BY AND BETWEEN THE CITY OF OPELIKA AND POINT BROADBAND, LLC; 

AUTHORIZING THE EXECUTION OF ALL TRANSACTION DOCUMENTS; 

DESIGNATING THE PURCHASED ASSETS AS SURPLUS PROPERTY AND 

AUTHORIZING THE MAYOR TO DISPOSE OF SUCH SURPLUS PROPERTY 

ACCORDING TO THE TERMS OF THE ASSET PURCHASE AGREEMENT 

 

 WHEREAS, the City of Opelika, Alabama (the “City’) owns and operates a municipal 

fiber-to-the-premises network useful for smart grid applications and capable of providing cable 

television, high speed Internet and telecommunication services (the “Fiber Network”); and 

 WHEREAS, the City owns certain assets, described more fully as the “Purchased 

Assets” in the Asset Purchase Agreement attached as Exhibit “A” (the “Property”) which assets 

make up or are related to the Fiber Network; and 

 WHEREAS, the City desires to sell and Point Broadband, LLC, (“Point Broadband”), a 

Georgia limited liability company, desires to purchase substantially all of the assets of the Fiber 

Network (the “Purchased Assets”) upon the terms and conditions contained in the Asset 

Purchase Agreement attached hereto; and 

 WHEREAS, pursuant to Resolution No. 278-18, duly adopted by the City Council on 

October 16, 2018, a certain Asset Purchase Agreement between the City and Point Broadband 

was approved by the City Council; and 

 WHEREAS, it has come to the attention of the City Council that certain exhibits, 

schedules and addendums were not attached to the Asset Purchase Agreement as presented to 
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and approved by the City Council under the authority of Resolution No. 278-18; and 

 WHEREAS, it is deemed desirable and in the best interest of the City that the City 

Council reapprove and ratify the Asset Purchase Agreement with all exhibits, schedules and 

addendums attached thereto; and 

 WHEREAS, a proposed Asset Purchase Agreement (the “Agreement”), with exhibits, 

schedules and addendums attached thereto, has been prepared and resubmitted to the City 

Council for approval, and the City Council has determined that it is now in the best interest of 

the City and its citizens to approve said Agreement. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 1.     That he City Council hereby determines and declares that it is in the City’s best 

interest to sell substantially all the assets of the Fiber Network (the “Purchased Assets”) to Point 

Broadband for the price provided for in the Asset Purchase Agreement. The sale of the Fiber 

Network is hereby approved and authorized. 

 2. That the proposed Asset Purchase Agreement (the “Agreement”) to be entered 

into between the City and Point Broadband, a copy of which is attached hereto and marked 

“Exhibit “A”, be and the same is reapproved, authorized, ratified and confirmed in the form 

substantially submitted to the City Council with such changes thereto (by addition, deletion or 

substitution) as the Mayor shall approve, which approval shall be conclusively evidenced by 

execution and delivery of said Agreement. 

 3. That the Mayor is hereby authorized and directed to execute and deliver said 

Asset Purchase Agreement in the name and on behalf of the City, and the City Clerk is hereby 
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authorized to attest the same and affix the seal of the City thereto. 

 4. That the Mayor is hereby authorized to execute all Transaction Documents 

(except the Franchise Agreement and the Headend Lease Agreement, which shall be approved by 

separate ordinances) and any other documents necessary and convenient to accomplish the 

transaction described therein. To the extent any action relating to the transaction requires further 

approval or ratification, such action and said documents are hereby expressly approved and 

ratified.  Transaction Documents shall mean the Asset Purchase Agreement, Bill of Sale, 

Assignment and Assumption Agreement, Intellectual Property Agreement, Assignment and 

Assumption of Real Estate Leases, the Transition Service Agreement, the OPS Essential Services 

Agreement, Escrow Agreement, Headend Lease Agreement, Franchise Agreement, Pole 

Attachment Agreement, OPS Managed Services Agreement, OPS Electric Company License 

Agreement, Closing Statement and the other agreements, instruments and documents required to 

be delivered at the Closing as set forth in the Asset Purchase Agreement.  

 5. That the property as described by the term “Purchased Assets” in the Asset 

Purchase Agreement is hereby declared to be surplus municipal property which is no longer 

needed for public or municipal purposes, and the Mayor is hereby authorized to dispose of such 

surplus property by selling said surplus property to Point Broadband according to the terms of 

the Asset Purchase Agreement and related Transaction Documents. 

 6. That the City Council hereby authorizes the award of the OPS Managed Services 

Agreement (Exhibit I) to Point Broadband without competitive bids pursuant to Ala. Code, §41-

16-51(15). 

 7. That the Mayor, City Clerk and any officers of the City and any person or persons 
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designated and authorized by any officers of the City to act in the name and on behalf of the 

City, or any one or more of them, are authorized to do or cause to be done or performed in the 

name and on behalf of the City such other acts and to execute and deliver or cause to be executed 

and delivered in the name and on behalf of the City such other notices, certificates, assurances, 

permits, contracts, agreements, disclosures or other instruments or other communications under 

the seal of the City or otherwise, as they or any of them deem necessary or advisable or 

appropriate in order to carry into effect the intent of the provisions of this Resolution and the 

attached Asset Purchase Agreement.   

 8. That this Resolution shall amend and supplement Resolution No. 278-18. 

 9. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of __________________, 2018. 

 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL  

      OF THE CITY OF OPELIKA, ALABAMA 

 

 

ATTEST: 

 

 

_____________________________ 

CITY CLERK 
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CERTIFICATE 

 

 I, the undersigned qualified and acting Clerk of the City of Opelika, do certify and 

foregoing is a true and correct copy of the Resolution passed and adopted by the City Council of 

the City of Opelika, at a regular meeting of such Council held on the ___ day of _____________, 

2018, and such Resolution is on file in the City Clerk’s office. 

 

 IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of 

the City on this the ____ day of ______________, 2018. 

 

      _________________________________ 

      CITY CLERK 
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Todd Holt
Chief Executive Officer
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EXHIBIT A 

GLOSSARY 

The following terms have the meanings specified or referred to herein: 

“Accounts Receivable” has the meaning set forth in Section 1.01(d). 

 

“Action” means any claim, action, cause of action, demand, lawsuit, arbitration, inquiry, audit, 

notice of violation, proceeding, litigation, citation, summons, subpoena or investigation of any nature, civil, 

criminal, administrative, regulatory or otherwise, whether at law or in equity. 

 

“Adjustment Time” means 12:01 a.m. on the Closing Date. 

 

“Affiliate” of a Person means any other Person that directly or indirectly, through one or more 

intermediaries, controls, is controlled by, or is under common control with, such Person. The term “control” 

(including the terms “controlled by” and “under common control with”) means the possession, directly or 

indirectly, of the power to direct or cause the direction of the management and policies of a Person, whether 

through the ownership of voting securities, by contract or otherwise.  

 

“Agreement” has the meaning set forth in the preamble. 

 

“Allocation Schedule” has the meaning set forth in Section 1.07. 

 

“Applicable Gross Revenue” means all remuneration, in whatever form, derived by the Buyer 

from any data traffic to or from Opelika Power Services or facilities leased from Opelika Power Services, 

except for any revenue received from the City of Opelika, Alabama or any political subdivision or affiliate 

thereof for point-to-point services. 

 

“Assigned Contracts” has the meaning set forth in Section 1.01(f). 

 

“Assignment” has the meaning set forth in Section 2.03(h). 

 

“Assignment and Assumption Agreement” has the meaning set forth in Section 2.03(f). 

 

“Assumed Liabilities” has the meaning set forth in Section 1.03. 

 

“Audited Financial Statements” has the meaning set forth in Section 3.04(a). 

 

“Average Working Capital” has the meaning set forth in Section 1.06(b). 

 

“Balance Sheet” has the meaning set forth in Section 3.04(a). 

 

“Balance Sheet Assets” has the meaning set forth in Section 3.04(a). 

 

“Balance Sheet Date” has the meaning set forth in Section 3.04(a). 

 

“Basket” has the meaning set forth in Section 6.04(a). 
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“Benefit Plan” means each pension, benefit, retirement, compensation, employment, consulting, 

profit-sharing, deferred compensation, incentive, bonus, performance award, phantom equity, change in 

control, retention, severance, vacation, paid time off, welfare, fringe-benefit and other similar agreement, 

plan, policy, program or arrangement (and any amendments thereto), in each case whether or not reduced 

to writing and whether funded or unfunded, including each “employee benefit plan” within the meaning of 

Section 3(3) of ERISA, whether or not tax-qualified and whether or not subject to ERISA, which is or has 

been maintained, sponsored, contributed to, or required to be contributed to by the Seller for the benefit of 

any current or former employee, officer, director, retiree or consultant of the Business or any spouse or 

dependent of such individual, or under which the Seller or any of its ERISA Affiliates has or may have any 

Liability, or with respect to which Buyer or any of its Affiliates would reasonably be expected to have any 

Liability, contingent or otherwise. 

 

“Bill of Sale” has the meaning set forth in Section 2.03(e). 

 

“Books and Records” has the meaning set forth in Section 1.01(o). 

 

“Business” has the meaning set forth in the recitals. 

 

“Business Day” means any day except Saturday, Sunday or any other day on which commercial 

banks located in the City of Opelika, Alabama are authorized or required by Law to be closed for business. 

 

“Buyer” has the meaning set forth in the preamble. 

 

“Buyer Closing Certificate” has the meaning set forth in Section 2.04(c). 

 

“Buyer Indemnitees” has the meaning set forth in Section 6.04(a). 

 

“Cable Act” means Title VI of the Communications Act, the Cable Communications Policy of 

1984, the Cable Television Consumer Protection and Competition Act of 1992 and the provisions of the 

Telecommunications Act of 1996 amending Title VI of the Communications Act, in each case as amended 

and in effect from time-to-time. 

 

“Cap” has the meaning set forth in Section 6.04(a). 

 

“Closing” has the meaning set forth in Section 1.01(a). 

 

“Closing Date” has the meaning set forth in Section 1.01(a). 

 

“Closing Date Indebtedness Statement” means the certificate delivered by the Seller to the Buyer 

setting forth the Debt Payoff Amount specified for each creditor together with pay-off letters containing 

wiring instructions for each creditor. 

 

“Closing Statement” has the meaning set forth in Section 1.06. 

 

“Closing Working Capital” means only those certain Current Assets and certain Current 

Liabilities as shown on Exhibit B. The Closing Working Capital shall include only those Current Assets 

and Current Liabilities as shown on Exhibit B and shall be determined as of the close of business on the 

Closing Date. 

 

“Closing Working Capital Adjustment” has the meaning set forth in Section 1.06(d). 
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“Code” means the Internal Revenue Code of 1986, as amended. 

  

“Contracts” means all contracts, leases, deeds, mortgages, licenses, instruments, notes, 

commitments, undertakings, indentures, joint ventures and all other agreements, commitments and legally 

binding arrangements, whether written or oral related solely to the Business.   

 

“Current Assets” means the current assets of the Business included in the line items set forth on 

Exhibit B and only to the extent acquired pursuant to the terms of this Agreement. 

 

“Current Liabilities” means the current liabilities of the Business included in the line items set 

forth on Exhibit B and only to the extent assumed pursuant to the terms of this Agreement. 

 

“Debt Payoff Amount” means all Indebtedness of the Seller as of 11:59 p.m. (local time) on the 

Closing Date plus the Seller Transaction Expenses. 

 

“Direct Claim” has the meaning set forth in Section 6.05(c). 

 

“Disclosure Schedules” means the Disclosure Schedules delivered by the Seller to the Buyer with 

the draft due no later than three (3) Business Days prior to the execution of this Agreement and the final 

version due no later than five (5) Business Days prior to the Closing. 

 

“Dollars” or “$” means the lawful currency of the United States. 

 

“(EST)” means Eastern Standard Time. 

 

“Easements” has the meaning set forth in Section 3.11(a). 

 

“Effective Date” has the meaning set forth in the preamble. 

 

“Employees” means the individuals, as of the date of the Agreement, whether or not actually 

working on that date, who are employed by the Seller in the conduct of the Business, together with any 

individuals who may be hired in respect to the conduct of the Business subsequent to the Effective Date, 

and in each case who are the Employees of the Business as of the Closing Date as set forth on Section 

3.22(a) of the Disclosure Schedules. 

 

“Encumbrance” means any charge, claim, community property interest, pledge, condition, 

equitable interest, lien (statutory or other), option, claw back right, reversionary interest, security interest, 

mortgage, easement, encroachment, right of way, right of first refusal, or restriction of any kind, including 

any restriction on use, voting, transfer, receipt of income or exercise of any other attribute of ownership. 

 

“Environmental Claim” means, as it pertains to the Business, any Action, Governmental Order, 

lien, fine, penalty, or, as to each, any settlement or judgment arising therefrom, by or from any Person 

alleging liability of whatever kind or nature (including liability or responsibility for the costs of enforcement 

proceedings, investigations, cleanup, governmental response, removal or remediation, natural resources 

damages, property damages, personal injuries, medical monitoring, penalties, contribution, indemnification 

and injunctive relief) arising out of, based on or resulting from: (a) the presence, Release of, or exposure 

to, any Hazardous Materials; or (b) any actual or alleged non-compliance with any Environmental Law or 

term or condition of any Environmental Permit. 

 

“Environmental Law” means any applicable Law, and any Governmental Order or binding 

agreement with any Governmental Authority: (a) relating to pollution (or the cleanup thereof) or the 
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protection of natural resources, endangered or threatened species, human health or safety, or the 

environment (including ambient air, soil, surface water or groundwater, or subsurface strata); or (b) 

concerning the presence of, exposure to, or the management, manufacture, use, containment, storage, 

recycling, reclamation, reuse, treatment, generation, discharge, transportation, processing, production, 

disposal or remediation of any Hazardous Materials. The term “Environmental Law” includes, without 

limitation, the following (including their implementing regulations and any state analogs): the 

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended by the 

Superfund Amendments and Reauthorization Act of 1986, 42 U.S.C. §§ 9601 et seq.; the Solid Waste 

Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, as amended by the 

Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. §§ 6901 et seq.; the Federal Water Pollution 

Control Act of 1972, as amended by the Clean Water Act of 1977, 33 U.S.C. §§ 1251 et seq.; the Toxic 

Substances Control Act of 1976, as amended, 15 U.S.C. §§ 2601 et seq.; the Emergency Planning and 

Community Right-to-Know Act of 1986, 42 U.S.C. §§ 11001 et seq.; the Clean Air Act of 1966, as amended 

by the Clean Air Act Amendments of 1990, 42 U.S.C. §§ 7401 et seq.; and the Occupational Safety and 

Health Act of 1970, as amended, 29 U.S.C. §§ 651 et seq. 

 

“Environmental Notice” means any written directive, notice of violation or infraction, or notice 

respecting any Environmental Claim relating to actual or alleged non-compliance with any Environmental 

Law or any term or condition of any Environmental Permit relating to the Business. 

 

“Environmental Permit” means any Permit, letter, clearance, consent, waiver, closure, 

exemption, decision or other action required under or issued, granted, given, authorized by or made pursuant 

to Environmental Law related to the Business. 

 

“Equipment” means electronic devices, trunk and distribution coaxial and optical fiber cable, 

amplifiers, drops, power supplies, conduit, vaults and pedestals, grounding and pole hardware, Subscriber 

devices (including converters, encoders, transformers behind television sets and fittings), Headend 

hardware (including origination, earth stations, transmissions and distribution systems), test equipment, 

vehicles, computer equipment, network and communications equipment, any equipment or other asset 

associated with advertising, sales, billing equipment, towers, tower equipment and microwave equipment, 

high speed internet assets used to provide such service to customers of the Business, and any other tangible 

personal property owned or leased by the Seller and used or held for use in connection with the Business, 

including the items listed in the Balance Sheet Assets. 

 

“Equipment Leases” has the meaning set forth in Section 3.07(a)(xvi). 

 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the 

regulations promulgated thereunder. 

 

“ERISA Affiliate” means all employers (whether or not incorporated) that would be treated 

together with the Seller or any of its Affiliates as a “single employer” within the meaning of Section 414 of 

the Code. 

 

“Escrow Agent” has the meaning set forth in Section 5.05. 

 

“Escrow Agreement” has the meaning set forth in Section 1.05(c). 

 

“Escrow Amount” has the meaning set forth in Section 1.05(c). 

  

 “Estimated Working Capital” has the meaning set forth in Section 1.06(a). 
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 “Estimated Working Capital Adjustment” has the meaning set forth in Section 1.06(b). 

 

“Excluded Assets” has the meaning set forth in Section 1.02. 

 

“Excluded Contracts” has the meaning set forth in Section 1.02(a). 

 

“Excluded Liabilities” has the meaning set forth in Section 1.04.  

 

“Final Closing Adjustment” has the meaning set forth in Section 1.06(e). 

 

“Financial Statements” has the meaning set forth in Section 3.04(a). 

 

“Franchise Agreement” has the meaning set forth in Section 2.02(d). 

 

“Fraud” means, with respect to a party, an actual and intentional fraud with respect to the making 

of the representations and warranties pursuant to Article III or Article IV (as applicable).  

 

“GAAP” means United States generally accepted accounting principles in effect from time to time. 

 

“Government Contracts” has the meaning set forth in Section 3.07(a)(xi). 

 

“Governmental Authority” means any federal, state, local or foreign government or political 

subdivision thereof, or any agency or instrumentality of such government or political subdivision, or any 

self-regulated organization or other non-governmental regulatory authority or quasi-governmental authority 

(to the extent that the rules, regulations or orders of such organization or authority have the force of Law), 

or any arbitrator, court or tribunal of competent jurisdiction. 

 

“Governmental Order” means any order, writ, judgment, injunction, decree, stipulation, 

determination or award entered by or with any Governmental Authority. 

 

“Hazardous Materials” means as it pertains to the Business: (a) any material, substance, chemical, 

waste, product, derivative, compound, mixture, solid, liquid, mineral or gas, in each case, whether naturally 

occurring or manmade, that is hazardous, acutely hazardous, toxic, or words of similar import or regulatory 

effect under Environmental Laws; and (b) any petroleum or petroleum-derived products, radon, radioactive 

materials or wastes, asbestos in any form, lead or lead-containing materials, urea formaldehyde foam 

insulation and polychlorinated biphenyls. 

 

“Headend” means the facility that originates, transmits and facilitates two-way cable 

communications and internet-enabled services to Subscribers, including any computer systems, networks, 

Equipment, antenna, cables, wireless communications, satellite communications, etc. 

 

“Indebtedness” means, with respect to the Seller and as it relates to the Business, (a) the principal 

of an, accreted value and accrued and unpaid interest, prepayment and redemption premiums or penalties 

(if any), unpaid fees or expenses and other monetary obligations in respect of, consent fees, breakage costs 

or other costs incurred in connection with the repayment or assumption of, (i) indebtedness of such Person 

for money borrowed, and (ii) obligations evidenced by notes, debentures, bonds or other similar instruments 

for the payment of which such Person is responsible of liable, (b) all obligations of such Person issued or 

assumed as the deferred purchase price of assets or property, all conditional sale obligations of such Person 

and all obligations of such Person under any title retention agreement (but excluding trade account payables 

and other accrued current liabilities), (c) bonds or letters of credit that have been drawn upon but have not 

yet been repaid, (d) any capital lease obligations, (e) all obligations of the type referred to in clauses (a) 
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through (d) of any Persons the payment of which such Person is responsible or liable, directly or indirectly, 

as obligor, guarantor, surety or otherwise, (f) all obligations of the type referred to in clauses (a) through 

(e) of other Person secured by any Encumbrance on any property or asset of such Person (whether or not 

such obligation is assumed by such Person). 

 

“Indemnified Party” has the meaning set forth in Section 6.05. 

 

“Indemnifying Party” has the meaning set forth in Section 6.05. 

 

“Initial Pole Attachment Fees” means the fees paid by Buyer to Seller in consideration of the 

Pole Attachment Rights for the first thirty-six (36) months following the Closing Date. 

 

“Insurance Policies” has the meaning set forth in Section 3.16. 

 

“Intellectual Property” means any and all of the following in any jurisdiction throughout the 

world: (i) trademarks and service marks, including all applications and registrations and the goodwill 

connected with the use of and symbolized by the foregoing; (ii) copyrights, including all applications and 

registrations related to the foregoing; (iii) trade secrets and confidential know-how; (iv) patents and patent 

applications; (v) websites and internet domain name registrations; and (vi) other intellectual property and 

related proprietary rights, interests and protections (including all rights to sue and recover and retain 

damages, costs and attorneys’ fees for past, present and future infringement and any other rights relating to 

any of the foregoing). 

 

“Intellectual Property Agreements” means all licenses, sublicenses, consent to use agreements, 

settlements, coexistence agreements, covenants not to sue, permissions and other Contracts (including any 

right to receive or obligation to pay royalties or any other consideration), whether written or oral, relating 

to any Intellectual Property that is used in or necessary for the conduct of the Business as currently 

conducted to which the Seller is a party, beneficiary or otherwise bound. 

 

“Intellectual Property Assets” means all Intellectual Property owned or licensed by the Seller and 

used in or necessary for the conduct of the Business as shown on Section 3.12(a) of the Disclosure 

Schedules or included in the Balance Sheet Assets. 

 

“Intellectual Property Assignments” has the meaning set forth in Section 2.03(g). 

 

“Intellectual Property Registrations” means all Intellectual Property Assets that are subject to 

any issuance, registration, application or other filing by, to or with any Governmental Authority or 

authorized private registrar in any jurisdiction, including registered trademarks, domain names and 

copyrights, issued and reissued patents and pending applications for any of the foregoing. 

 

“Interim Balance Sheet” has the meaning set forth in Section 3.04(a). 

 

“Interim Balance Sheet Date” has the meaning set forth in Section 3.04(a). 

 

“Interim Financial Statements” has the meaning set forth in Section 3.04(a). 

 

“Inventory” has the meaning set forth in Section 1.01(e). 

 

“Knowledge of the Seller” or “the Seller’s Knowledge” or “Knowledge” or any other similar 

knowledge qualification, when used with respect to the Seller, means the actual knowledge of Derek Lee 

after such Person has made inquiry of relevant Employees, consultants, and advisors of the Seller, to the 
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extent practicable, who each such person should reasonably believe would have actual knowledge of the 

material matters represented. 

 

“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, 

common law, judgment, decree, other requirement or rule of law of any Governmental Authority. 

 

“Leased Real Property” has the meaning set forth in Section 3.11. 

 

“Liabilities” means liabilities, obligations or commitments of any nature whatsoever, asserted or 

un-asserted, known or unknown, absolute or contingent, accrued or unaccrued, matured or unmatured or 

otherwise. 

 

“License” means any grant, permit or other authorization issued by any Governmental Authority, 

including the Federal Communication Commission, used in the operation of the Business. 

 

“Losses” means losses, damages, liabilities, deficiencies, Actions, judgments, interest, awards, 

penalties, fines, costs or expenses of whatever kind, including reasonable attorneys’ fees and the cost of 

enforcing any right to indemnification hereunder and the cost of pursuing any insurance providers. 

 

“Material Adverse Effect” means any event, occurrence, fact, condition, or change that is, or 

could reasonably be expected to become, individually or in the aggregate, materially adverse to: 

 

(a)  The Business, results of operations, condition (financial or otherwise) or assets of 

the Business taken as a whole; 

 

(b)  The value of the Purchased Assets taken as a whole; or  

 

(c)  The ability of the Seller to consummate the transactions contemplated hereby on a 

timely basis; provided, however, that “Material Adverse Effect” shall not include any event, occurrence, 

fact, condition or change, directly or indirectly, arising out of or attributable to: (i) general national 

economic or political conditions not unique to the Seller or its region where it conducts the Business; (ii) 

conditions generally affecting the industries in which the Business operates; (iii) any changes in financial 

or securities markets in general; (iv) acts of war (whether or not declared), armed hostilities or terrorism, 

or the escalation or worsening thereof; (v) any changes in applicable Laws or accounting rules, including 

without limitation, GAAP; or (vii) the public announcement, pendency or completion of the transactions 

contemplated by this Agreement. provided further, however, that any event, occurrence, fact, condition or 

change referred to in clauses (i) through (iv) immediately above shall be taken into account in determining 

whether a Material Adverse Effect has occurred or could reasonably be expected to occur to the extent that 

such event, occurrence, fact, condition or change has a disproportionate effect on the Business compared 

to other participants in the industries in which the Business operates. 

“Material Contracts” has the meaning set forth in Section 3.07(a). 

 

“Material Customers” has the meaning set forth in Section 3.15(a). 

 

“Material Suppliers” has the meaning set forth in Section 3.15(b). 

 

“Net Working Capital” means the amount as of the Adjustment Time, of:  (a) the value of all 

current assets of the Business (as agreed upon by the Buyer and Seller) less (b) the amount of all current 

liabilities of the Business (as agreed upon by Buyer and Seller), calculated in the manner provided in Section 

1.06 and consistent with the calculation of the Estimated Working Capital Adjustment. 
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“OPS Electric Company License” has the meaning set forth in Section 2.03(k). 

 

“OPS Essential Services” means the division of the Seller focused on providing electricity, water, 

wastewater and related services primarily in the city limits of Opelika, Alabama. 

 

“OPS Managed Services Agreement” means the agreement between Seller and Buyer whereby 

Buyer shall provide to Seller network monitoring services after the Closing pursuant to Section 2.03(j). 

 

“Ordinary Course of Business” means the ordinary business activities of the Seller with respect 

to the Business consistent with its past legal and authorized custom or practice, including with respect to 

quantity or frequency, and with respect to financial expenditures for the operations of the Business. 

  

“Permits” means all permits, approvals, authorizations, registrations, certificates, variances and 

similar rights obtained, or required to be obtained, from Governmental Authorities. 

 

“Permitted Encumbrances” has the meaning set forth in Section 3.08. 

 

“Person” means an individual, corporation, partnership, joint venture, limited liability company, 

Governmental Authority, unincorporated organization, trust, association or other entity. 

 

“Pole Attachment Agreements” means the OPS Pole Attachment Agreement and the OPS 

Conduit and ROW Agreement that OPS will enter into with the Buyer, as set forth on Exhibits K and L. 

 

“Pole Attachment Rights” means the right of a provider of voice or videoservices to deploy a 

broadband network by placing and maintaining cables equipment and facilities on poles in the usable space, 

including the placement of cables, equipment and facilities on the poles. 

 

“Post-Agreement Due Diligence” means that due diligence conducted by the Buyer following the 

execution of this Agreement. 

 

“Pre-Closing Tax Period” means any taxable period ending on or before the Closing Date and, 

with respect to any taxable period beginning before and ending after the Closing Date, the portion of such 

taxable period ending on and including the Closing Date. 

 

“Purchase Price” has the meaning set forth in Section 1.05. 

 

“Purchased Assets” has the meaning set forth in Section 1.01. 

 

“Real Estate In Leases” has the meaning set forth in Section 3.11(b). 

 

“Real Estate Leases” has the meaning set forth in Section 3.11(b). 

 

“Real Estate Out Leases” has the meaning set forth in Section 3.11(b). 

 

“Real Property” means, collectively, the Easements and the Leased Real Property.  

 

“Reasonable Efforts” means a party’s commercially reasonable efforts that are conducted in good 

faith and are in accordance with reasonable commercial practice; provided, however, that Reasonable 

Efforts shall not require (a) the expenditure of any sums of money or other resources other than de minimis 

expenditures of money or resources or (b) the initiation of a law suit against any Person.  
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“Release” means any actual or threatened release, spilling, leaking, pumping, pouring, emitting, 

emptying, discharging, injecting, escaping, leaching, dumping, abandonment, disposing or allowing to 

escape or migrate into or through the environment (including, without limitation, ambient air (indoor or 

outdoor), surface water, groundwater, land surface or subsurface strata or within any building, structure, 

facility or fixture) relating to the Business. 

 

“Release Letters” means documentation in a form satisfactory to the Buyer providing evidence of 

the payment in full of an Indebtedness or the release of the Seller in favor of the Buyer from payment of 

such Indebtedness or the release of any Encumbrance related to such Indebtedness. 

 

“Representative” means, with respect to any Person, its President and attorneys, as applicable, for 

pre-Closing matters and any and all directors, officers, Employees, consultants, financial advisors, counsel, 

and accountants of such party for post-Closing matters. 

 

“Required Consents” has the meaning set forth in Section 3.03. 

 

“Restricted Business” means the providing of broadband, telecommunication and information and 

television services to the public and, without limitation, does not include the provision of electric, water 

and sewer services and related services, activities and functions. 

 

“Restricted Cash” has the meaning set forth in Section 1.01(c). 

 

“Revenue Share” has the meaning set forth in Section 1.05(b). 

 

“RGU” means revenue generating unit, as such term is used by the Seller to identify customers. 

 

“Pole Attachment Agreement” means the (i) right of way agreements granted by third parties to 

Seller and used in the System for Business for location of underground or overhead cable on property owned 

by such third parties, and (ii) the agreement(s) for the attachment of cable or equipment to owners’ poles 

or the use of their conduits (where such pole or conduit owner either owns such property, or has a lease, 

license or right of way agreement from the land owner) necessary or desirable for the delivery of the services 

provided by the Business by the Seller. 

 

“ROW Rights” means an easement or other grant of access to lay, maintain, operate and improve, 

including the right of ingress and egress, if necessary, or any one or more of such actions. 

 

“Seller” has the meaning set forth in the preamble. 

 

“Seller Closing Certificate” has the meaning set forth in Section 2.03(p). 

 

“Seller Fundamental Representations and Warranties” means those representations and 

warranties of the Seller in Section 3.01, Section 3.02, Section 3.21, Section 3.23, and Section 3.24. 

 

“Seller Indemnitees” has the meaning set forth in Section 6.03. 

 

“Seller’s Estimated Working Capital” has the meaning set forth in Section 1.06(a). 

 

“Subscriber” means a customer of the Business billed for its applicable services, but excluding (i) 

any customer who is more than sixty (60) days past due in the payment of any amount due to the Seller for 

such services or related fees, (ii) any customer who has not yet paid at least one full month’s payment for 
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any services from the Business, (iii) any customer who is receiving free service for any reason, including 

as a result of a promotional offer or pursuant to a contractual arrangement, and (iv) any customer of the 

Seller with respect to a service of the Business that is pending disconnection due to nonpayment for such 

service or which service is subject to termination not  to or from the customer.  

 

“Tangible Personal Property” has the meaning set forth in Section 1.01(h). 

 

“Target Working Capital Range” has the meaning set forth in Section 1.06(b). 

 

“Taxes” means all federal, state, local, foreign and other income, gross receipts, sales, use, 

production, ad valorem, transfer, documentary, franchise, registration, profits, license, lease, service, 

service use, withholding, payroll, employment, unemployment, estimated, excise, severance, 

environmental, stamp, occupation, premium, property (real or personal), real property gains, windfall 

profits, customs, duties or other taxes, fees, assessments or charges of any kind whatsoever, together with 

any interest, additions or penalties with respect thereto and any interest in respect of such additions or 

penalties. 

 

“Tax Return” means any return, declaration, report, claim for refund, information return or 

statement or other document relating to Taxes, including any schedule or attachment thereto, and including 

any amendment thereof. 

 

“Third Party Claim” has the meaning set forth in Section 6.05(a). 

 

“Transaction Documents” means this Agreement, the Bill of Sale, the Assignment and 

Assumption Agreement, Intellectual Property Assignments, Assignment and Assumption of Real Estate 

Leases, the Transition Services Agreement, the OPS Essential Services Agreements, the Escrow 

Agreement, and the other agreements, instruments and documents required to be delivered at the Closing. 

 

“Seller Transaction Expenses” means, collectively, the unpaid fees, commissions, bonuses, 

expenses and other amounts owed to any consultants, financial advisors, brokers, attorneys, accountants, 

management companies or other advisers engaged by the Seller or its Affiliates in connection with the 

preparation, negotiation and execution of this Agreement, the other Transaction Documents, or the 

consummation of the transactions contemplated by this Agreement and the other Transaction Documents, 

all as set forth on Exhibit B attached hereto.     

 

“Transition Services Agreement” has the meaning set forth in Section 2.03(i).  

 

“Union” has the meaning set forth in Section 3.22(b).  

 

“WARN Act” means the federal Worker Adjustment and Retraining Notification Act of 1988, and 

similar state, local and foreign laws related to plant closings, relocations, mass layoffs and employment 

losses. 

 

“Working Capital Ceiling” has the meaning set forth in Section 1.06(b). 

 

“Working Capital Floor” has the meaning set forth in Section 1.06(b). 
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EXHIBIT B 

Closing Statement 

(See attached.) 
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CLOSING STATEMENT 

TO ASSET PURCHASE AGREEMENT 

BETWEEN 

THE CITY OF OPELIKA D/B/A OPELIKA POWER SERVICES  

AND 

POINT BROADBAND OF OPELIKA, LLC 

 

 

Closing Date:  November 8, 2018 

 

Closing Location: Offices of Point Broadband of Opelika, LLC 

   1791 O.G. Skinner Drive 

   West Point, GA 31833   

 

Participants:  The City of Opelika (“Seller”) 

   600 Fox Run Pkwy 

   Opelika, AL 36801 

 

Point Broadband, LLC  (“Buyer”) 

   1791 O.G. Skinner Drive 

   West Point, GA 31833 

 

 

Agreement: Asset Purchase Agreement dated October 16, 2018, by and between The 

City of Opelika d/b/a Opelika Power Services and Point Broadband, LLC 

or its affiliated designee or assignee (the “APA” or “Asset Purchase 

Agreement”), as assigned to Point Broadband of Opelika, LLC by that 

certain Assignment and Assumption Agreement dated ___________ __, 

2018.  

 

Interdependence 

of Transactions: All transactions at the Closing shall be deemed to be interdependent, and 

no transactions shall be deemed to be effective until all transactions are 

accomplished. 

 

 

I. PURCHASE PRICE: 

 

Purchase Price       $14,175,000.00 

 

Estimated Working Capital Adjustment  ($  ___________)  

 

Cash Purchase Price due at Closing     $____________ 

 

Escrow    ($ __________) 
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Net Cash Purchase Price   ($ ___________) 

To Seller     ($ ___________) 

 

Plus Employee Costs    ($___________) 

 

 

Seller’s Payments: 

 

Attorneys’ Fees     POC 

 

 

Buyers’ Payments: 

 

Attorneys’ Fees     POC  

 

 

II. DISBURSEMENTS:       $ _____________ 

 

A. Payment to Seller    ($ _______________) 

 

Southern States Bank Wire Instructions: 

 

Bank:  Southern States Bank  

  Attn: Mark Chambers 

2601 Fredrick Road 

Opelika, Alabama 36801 

 

 Account Name:   City of Opelika/Point Broadband Escrow  

 Account Number: 8300001586 

 ABA Number:   062206622 

 

 

 

B. City of Opelika Wire Instructions:  ($______________) 

 

Bank:  Regions Bank  

  2401 Gateway Drive 

  Opelika, Alabama 36801 

 

 Account Name:   City of Opelika Claims Fund  

 Account Number:  0121070849 

 ABA Number:   0620005690 
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C. Southern States Bank, Escrow Agent  ($1,000.000) 

 

 Escrow Agent Wire Instructions 

 Attn: Mark Chambers 

 City of Opelika/Point Broadband Escrow 

 Account Number: 8300001586 

 ABA Number:   062206622 

 

 

III. Miscellaneous: 

 

A. The parties executed and delivered to Southern States Bank, as escrow agent, the 

closing documents set forth herein pursuant to the provisions of that certain escrow agreement, a 

copy of which is attached hereto as Annex A (the “Escrow Agreement”).  The parties agree that 

this transaction shall close consistent with this Closing Statement and the instructions provided 

to Escrow Agent pursuant to the Escrow Agreement. 

 

B. All capitalized terms used in this Closing Statement and not defined in it shall 

have the meaning assigned to them in the Asset Purchase Agreement. 

 

C. The parties acknowledge that certain Required Consents were not secured from 

the third parties set forth in Annex B attached hereto (the “Remaining Required Consents”) as 

required by Section 3.03 of the Asset Purchase Agreement. Buyer desires to waive the 

requirement to secure the Remaining Required Consents prior to the Closing and Seller hereby 

agrees to Buyer’s request to waive such Remaining Required Consents. 

 

D. Seller has agreed to delay the Closing to November 8, 2018. In consideration for 

this delay, Buyer agrees to reimburse Seller for (a) all wages for Business employees incurred on 

or after October 31, 2018 and (b) all benefits for such employees incurred on or after October 31, 

2018 including without limitation health, disability and life insurance. The parties estimate that 

the cost to be reimbursed hereunder will be $____________ (the “Employee Costs”). 

 

 

 

 

 

[The remainder of this page is intentionally left blank] 
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IN WITNESS WHEREOF, the undersigned has executed this Closing Statement 

effective as of this 8th day of November, 2018. 

 

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES, an Alabama municipal 

corporation’s Business 

  

       

      By: ________________________________ 

       

Name: _____________________________ 

       

Title: ______________________________ 
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IN WITNESS WHEREOF, the undersigned has executed this Closing Statement 

effective as of this 8th day of November, 2018. 

 

      POINT BROADBAND, LLC, 

a Georgia limited liability company  

  

 

      By: ________________________________ 

       

Name: _____________________________ 

       

Title: ______________________________ 
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ANNEX A 

 

Escrow Agreement 

 

(See attached.) 
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ESCROW AGREEMENT 

 

THIS ESCROW AGREEMENT (“Escrow Agreement”) is made and entered into as of this 

6th day of November, 2018, by and among THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES, an Alabama municipal corporation, (the “Seller”) and POINT 

BROADBAND, LLC, a Georgia limited liability company (the “Buyer”) and SOUTHERN 

STATES BANK (the “Escrow Agent”).  Each party hereto is referred to individually as “Party” 

and collectively as the “Parties.” 

 

W I T N E S S E T H 

 

WHEREAS, there exists a certain Asset Purchase Agreement dated October 16, 2018, by 

and between Seller and Buyer (the “APA” or “Asset Purchase Agreement”). 

 

WHEREAS, the Buyer and Seller desire to establish this Escrow Agreement to provide for 

the Escrow Fund, as defined in the Asset Purchase Agreement to be held for the benefit of Buyer 

and Seller all under the terms and conditions herein set forth. 

 

NOW, THEREFORE, it is agreed by and among the parties hereto as follows: 

 

1. Defined Terms.  All capitalized terms used but not otherwise defined herein shall 

have the meanings ascribed to them in the Asset Purchase Agreement. 

 

2. Establishment of Escrow Fund.  Escrow Agent hereby acknowledges and agrees 

that it has received One Million Four Hundred Seventy-Five Thousand  and no/100 Dollars] 

($1,475,000) from Seller (the “Escrow Fund”), such fund to be held, invested, and disbursed for 

the benefit of Seller and Buyer and their respective successors and assigns, as provided herein.  

Escrow Agent shall hold the Escrow Fund deposited herein and such funds shall be available for 

distribution as provided herein.   

 

3. Investment of Escrow Funds.  Escrow Agent shall invest the fund in Permitted 

Investments.  For purposes of this Agreement, “Permitted Investments” shall mean money market 

funds that are insured by the FDIC. All income earned and received from the investments shall be 

reinvested in the Escrow Fund and shall be held for distribution as provided herein. 

 

4. Application of Escrow Fund. 

 

(a) Purpose.  This Escrow Fund is established for the purpose of providing 

security to Buyer for Seller’s full, complete, and timely performance of its obligations under the 

Asset Purchase Agreement.  

 

(b) Claims by Buyer.   

 

(i) If on or prior to expiration of the Primary Term of the Escrow 

Agreement, Buyer claims to be entitled to indemnification, reimbursement, or payment from Seller 
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under the provisions of the Asset Purchase Agreement, Buyer shall advise Escrow Agent and Seller 

of the claim(s) in writing, describing in such notice the nature of the claim(s), and the amount of 

such claims(s) if then determinable.   

 

(ii) Unless Seller sends Escrow Agent a written objection to the 

claim(s), with a copy concurrently to Buyer, within fourteen (14) days after Seller receives Buyer’s 

notice of claim(s), Seller shall be conclusively presumed to have approved the claim(s).  In such 

case Escrow Agent shall, upon receipt of Joint Release Instructions, pay the claim(s) to Buyer.  

However, if the amount of the claim(s) is not then determinable, Escrow Agent shall set aside a 

reserve in an amount estimated by Buyer to cover the claim(s).  Buyer shall use this procedure for 

each claim filed hereunder. 

 

(iii)  If Seller objects to any such claim(s) set out in Section 4(b), the 

Escrow Agent shall set aside a reserve in the amount estimated by Buyer to cover the claim subject 

to final determination of such claim as set out in Section 4(c) of this Escrow Agreement. 

 

(c) If payment is not made under Section 4(b) above either due to Seller 

objecting to such claim or the amount of the claim(s) is not determinable, Escrow Agent shall hold 

the amount reserved from such claim(s), even if beyond the Primary Term of the Escrow 

Agreement, and may disburse escrowed funds upon receipt of, and in accordance with the terms 

of, any of the following: 

 
(i) A copy of a certified court order approving a settlement of the action 

settling the applicable claim; 

 

(ii) A copy of a certified court order representing a final non appealable 

judgment or order pertaining to the action involving such claim; 

(iii)  A Joint Release Instruction signed by Seller and Buyer pertaining to 

a disposition of the reserved funds held in the Escrow Fund for such claim. 

 

Upon receipt of any of Joint Release Instructions thereby permitting Escrow Agent to 

disburse the reserves set up for such claim(s), then Escrow Agent shall pay to Buyer the total 

amount of such claim if it is determined that Seller is entitled to indemnification and/or 

reimbursement for the claim.  If the amount finally determined for such claim exceeds the reserve, 

then Escrow Agent shall pay such deficiency out of any funds then remaining in the Escrow Fund.  

If the final amount of the claim is determined to be less than the reserve, then Escrow Agent shall 

pay Buyer the amount of such claim and any remaining portion of the reserve shall immediately 

be restored to the unreserved portion of the Escrow Fund. 

 

(d) Notwithstanding anything to the contrary contained in this Agreement, 

Buyer and Seller may at any time execute and deliver a Joint Release Instruction instructing the 

Escrow Agent to release the Escrow Funds from the Escrow Account and pay such funds as set 

forth in such written instructions. “Joint Release Instruction” means the joint written instruction of 

Buyer and Seller, which is executed by Buyer and Seller, to the Escrow Agent directing the Escrow 
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Agent to disburse all or a portion of the Escrow Funds or otherwise terminate the Escrow Account, 

as applicable. 

 

 

5. Compensation and Indemnification.  The Escrow Agent shall be entitled to 

reasonable compensation as well as reimbursement for its reasonable costs and expenses incurred 

in connection with the performance by it of service under this Agreement (including reasonable 

fees and expenses of the Escrow Agent’s counsel). The parties hereto agree that such costs and 

expenses shall be due and payable, such fees will be payable solely by Buyer upon the 

commencement of the escrow and on each anniversary, if any, of the date hereof. 

 

     To the extent allowed by law, the parties to this Agreement (other than Escrow Agent) 

hereby jointly and severally agree to indemnify and hold Escrow Agent, its affiliates and their 

officers, employees, successor, assigns, attorneys and agents (each an “Indemnified Party”) 

harmless from all losses, costs, claims, demands, expenses, damages, penalties and attorney’s fees 

suffered or incurred by any Indemnified Party or the Escrow Agent as a result of anything which 

it may do or refrain from doing in connection with this Agreement or any litigation or cause of 

action arising from or in conjunction with this Agreement or involving the subject matter hereof 

or the Escrow Funds; provided that the foregoing indemnification shall not extend to the gross 

negligence or willful misconduct of the Escrow Agent. In no event shall the Escrow Agent be 

responsible for any indirect or consequential damages that may result from its appointment or its 

actual or implied duties hereunder. This indemnity shall include, but not be limited to, all costs 

incurred in conjunction with any interpleader which the Escrow Agent may enter into regarding 

this Agreement. 

 

6. Termination of Escrow Fund - Primary Term.  The primary term of this Escrow 

Agreement shall be for a period commencing on the Closing Date under the Agreement and ending 

one (1) year from the Closing Date (the “Primary Term”), subject to extension as set out in Section 

6 of this Escrow Agreement.  If at the end of the Primary Term, Escrow Agent has not received a 

claim(s) from Buyer pursuant to Section 4(b) of this Agreement or has received claims with total 

reserves less than the Escrow Fund, the Escrow Agent shall disburse to Seller the Escrow Fund or 

the part of the Escrow Fund for which there is no reserve amount established as applicable within 

ten (10) days after expiration of the Primary Term. 

 

7. Extension Term.  If at the end of the Primary Term, the Escrow Agent continues 

to hold reserves for claims made by Buyer, then the terms of this Escrow Agreement shall be 

extended until all reserves for any claim(s) have finally been resolved and funds distributed 

pursuant to Section 4(c) (the “Extension Term”).  When all monies held by the Escrow Agent have 

been finally distributed in accordance herewith, the Escrow Agreement shall terminate. 

 

 

 

 8. Disbursement of Escrow Fund and Closing Documents. 

 

(a) Consistent with this Escrow Agreement, Escrow Agent shall proceed as 

follows: 
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(i) For disbursement to Buyer, wire the applicable portion of the 

Escrow Fund to Buyer using the following wire instructions: 

 

____________________ 

____________________ 

____________________ 

____________________ 

 

 Account: _______________ 

 

 

ABA #: __________ 

Acct #: ___________ 

 

(ii) For disbursement to Seller, wire the applicable portion of the 

Escrow Fund to Seller using the following wire instructions: 

 

Regions Bank 

2401 Gateway Drive 

Opelika, Alabama 36801 

 

 Account: City of Opelika Claims Fund 

   

 

ABA #: 0620005690 

Acct #: 0121070849 

 

9. Liability of Escrow Agent.   

 

(a) Conflicting Demands.  Escrow Agent will be obligated to perform only the 

duties that are expressly set forth herein, and no implied duties or obligations shall be read into 

this Agreement against the Escrow Agent. This Agreement constitutes the entire agreement 

between the Escrow Agent and the other parties hereto in connection with the subject matter of the 

Escrow Account, and no other agreement entered into between the parties, or any of them, shall 

be considered as adopted or binding, in whole or in part, upon the Escrow Agent notwithstanding 

that any such other agreement may be referred to herein or deposited with Escrow Agent or the 

Escrow Agent may have knowledge thereof, and Escrow Agent’s rights and responsibilities shall 

be governed solely by this Agreement and the capitalized terms used herein but defined in the 

Purchase Agreement. In case of conflicting demands upon Escrow Agent, it may (i) refuse to 

comply therewith as long as such disagreement continues and make no delivery or other 

disposition of any documents, funds or property then held (and Escrow Agent shall not be or 

become liable in any way for such failure or refusal to comply with such conflicting or adverse 

claims or demands); and (ii) continue to so refrain and so refuse to act until all differences have 

been adjusted by agreement and Escrow Agent has been notified thereof in writing signed jointly 

by the Seller and Buyer. 

TO BE PROVIDED UNDER SEPARATE COVER

TO BE PROVIDED UNDER SEPARATE COVER

TO BE PROVIDED UNDER SEPARATE COVER
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(b) No Obligation to Take Legal Action.  Escrow Agent shall not be under any 

obligation to take any legal action in connection with this Escrow Agreement or for its 

enforcement, or to appear in, prosecute, or defend any action or legal proceeding which, in its 

opinion, would or might involve it in any costs, expense, loss, or liability, unless and as often as 

required by it, it is furnished with satisfactory security and indemnity against all such costs, 

expenses, losses, or liabilities. 

 

(c) Status of Escrow Agent.  Escrow Agent is to be considered and regarded as 

a depository only and its duties hereunder a purely ministerial in nature, and shall not be 

responsible or liable (except for its failure to exercise due care) for the sufficiency or correctness 

as to form, manner of execution, or validity of the documents to be executed or delivered in 

accordance with the Closing Statement, nor as to the identity, authority, or rights of any person 

executing the same.  Escrow Agent’s duties hereunder shall be limited to the safekeeping of the 

Escrow Fund received by it as Escrow Agent and for its delivery in accordance with the Closing 

Statement and this Escrow Agreement. 

 

(d) Written Instructions of Parties.  Notwithstanding any contrary provision 

contained herein, Escrow Agent shall, at all times, have full right and authority to deliver the 

Escrow Fund in accordance with any Joint Release Instructions signed by both Seller and Buyer. 

 

(e) Resignation.  The Escrow Agent may at any time resign hereunder by giving 

written notice of its resignation to the other parties hereto, at their address set forth in Section 9 

hereof, at least ten (10) days prior to the date specified for such resignation to take effect, and upon 

the effective date of such resignation, the Escrow Fund shall be delivered by it to such person as 

may be designated in writing by the Seller and Buyer (the “Substituted Escrow Agent”), 

whereupon all the Escrow Agent’s obligations hereunder shall cease and terminate.  If no such 

person shall have been designated by such date, all obligations of the Escrow Agent hereunder 

shall, nevertheless, cease and terminate.  The Escrow Agent’s sole responsibility thereafter shall 

be to keep safely the Escrow Fund then held by it and to deliver the same to the person designated 

under the Closing Statement or in accordance with the directions of a final order of judgment of a 

court of competent jurisdiction.  The Substituted Escrow Agent shall serve under the same terms 

and conditions as Escrow Agent. 

 

10. Notices.  Any required or permitted notice or other communication under this 

Escrow Agreement shall be in writing and addressed as follows (or to such other address as such 

Party shall indicate from time to time): 

 

If to Seller:   The City of Opelika d/b/a Opelika Power Services 

   Attn:  Mayor Fuller 

204 South 7th Street 

Opelika, Alabama 36801 

With copy to:  Opelika Power Service 

Attn: Derek Lee 

PO Box 2168 

Opelika, Alabama 36801 
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E-mail: derek.lee@opelikapower.com  

 

And a copy to:  The City of Opelika d/b/a Opelika Power Services 

   Attn:  Guy Gunter, City Attorney 

P. O. Box 390  

Opelika, Alabama 36801 

E-mail: ggunter@opelika-al.gov  

 

If to Buyer:  Point Broadband, LLC 

   Attn:  Todd Holt 

1791 O.G. Skinner Drive 

West Point, Georgia 31833 

    E-mail:  THolt@itchold.com  

 

With copy to:  Maynard, Cooper & Gale, P.C. 

   Attn:  Michael P. Johnson, Esq. 

655 Gallatin Street 

     Huntsville, Alabama 35801 

    E-mail:  mjohnson@maynardcooper.com 

 

 Copy to:  Chad Wachter, General Counsel 

ITC Capital Partners, LLC 

1791 O. G. Skinner Drive, Suite A 

West Point, Georgia  31833 

E-mail:  cwachter@itchold.com 

 

The failure or delay in sending any of the foregoing copies shall not affect the validity of 

any notice to Seller if delivered as provided in this Section 9. 

 

If to Escrow Agent: Southern States Bank 

   Attn: Mark Chambers 

2601 Fredrick Road 

Opelika, Alabama  36801 

    E-mail: mchambers@ssbank.bank 

 

Any such notice or other communication shall be deemed to have been delivered to a party: 

 

(a) If sent by registered or certified mail, return receipt requested, on the date 

specified on the return receipt; or 

 

(b) If sent by fax on the date of transmission; or  

 

(c) If personally delivered to the party shown above, when received by such 

party.   
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(d) If sent by overnight delivery service, one day after the overnight delivery is 

sent. 

 

Any person to whom copies of notices are to be sent may, at any one or more times, change its 

address for notice or person to receive notice by giving notice in the manner specified in this 

paragraph. 

 

11. Titles and Section Headings.  Titles of sections and subsections contained in this 

Escrow Agreement are inserted for convenience of reference only, and neither form a part of this 

Escrow Agreement or are to be used in its construction or interpretation. 

 

12. Counterparts; Facsimiles.  This Escrow Agreement may be executed in any 

number of counterparts, each of which shall be deemed an original, but all of which shall constitute 

one and the same instrument.  Facsimile signatures on this Escrow Agreement shall be as valid 

and effective for all purposes as an original signature. 

 

13. Non-wavier.  No waiver by any Party of any breach of any term or condition of 

this Escrow Agreement shall operate as a waiver of any other breach of such term or condition or 

of any other term or condition.  No failure to enforce such provision shall operate as a waiver of 

such provision or of any other provision hereof, or constitute or be deemed a waiver or release of 

any other Party for anything arising out of, connected with, or based upon this Escrow Agreement. 

 

14. Binding Effect.  This Escrow Agreement shall be binding upon and inure to the 

benefit of the Parties hereto and their respective transferees, successors, and assigns.  The Parties 

recognize and acknowledge that the powers and authority granted Escrow Agent herein are each 

irrevocable and coupled with an interest.  Escrow Agent shall have no liability to the Parties for 

any mistakes in judgment in the performance of any function hereunder provided due care was 

exercised in taking any action related thereto. 

 

 15. Governing Law.  This agreement shall be governed by and construed in 

accordance with the laws of the State of Alabama. The parties hereby agree and submit to the 

jurisdiction of the U.S. District Court for the Middle District of Alabama or the courts in Lee 

County, Alabama, for any dispute that may arise under this Escrow Agreement. 

 

16. Entire Agreement; Modification and Waivers.  This Escrow Agreement 

supersedes all prior agreements and constitutes the entire agreement with respect to the subject 

matter hereof.  It may not be altered, amended or modified, and no waiver hereunder may be 

granted, without the written consent of both Seller, Buyer and Escrow Agent. 

  

 

 

[Signatures on following page] 
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In witness whereof each of the parties hereto has caused this Escrow Agreement to be 

executed on its behalf by its duly authorized officers, all as of the day and year first above written. 

   

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES 

 

 

By:  ______________________________  

 

Its:  _______________________________ 

 

 

POINT BROADBAND, LLC 

 

 

By:  ______________________________  

 

Its:  _______________________________ 

 

 

SOUTHERN STATES BANK 

 

By:  ______________________________  

 

Its:  _______________________________ 
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ANNEX B 

 

Remaining Required Consents 
 

(See attached.) 
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Required Consents 

 

1. Technical Support Services Agreement by and between the Electric Power Board of Chattanooga 

and The City of Opelika, Alabama dated December 19, 2012.   

 

2. Interconnection Agreement between Bellsouth Telecommunications, LLC d/b/a AT&T Alabama 

and The City of Opelika, Alabama aka Opelika Power Services dated December 2016. (See POC 

in Notice section of Amendment dated December 12, 2016)    

 

3. Wholesale Services Agreement by and between EarthLink Carrier, LLC and The City of Opelika 

aka Opelika Power Services dated April 3, 2013. 

 

4. Master Purchase Agreement by and between Ericsson Inc. and the City of Opelika dated December 

31, 2016.   

 

5. License Agreement by and between Ericsson and Opelika Power Services.   

 

6. Master Service Agreement by and between ATX Networks Corp. and the City of Opelika.   

 

7. Contract for Customer Installation Services by and between the City of Opelika, Alabama and On 

Trac, Incorporated dated June 11, 2013. 

 

8. Contract for Customer Installation Services by and between On Trac, Incorporated and the City of 

Opelika, Alabama effective August 11, 2016.   

 

9. Network Usage Agreement by and between Toly Digital Networks, Inc. and The City of Opelika, 

Alabama d/b/a Opelika Power Services dated March 2013. 

 

10. Retransmission Consent Agreement by and between American Spirit Media, LLC and The City of 

Opelika, Alabama d/b/a Opelika Power Services dated January 1, 2018. 

 

11. Retransmission Consent Agreement by and between Raycom Media, Inc. and the City of Opelika, 

Alabama, a municipal corporation, d/b/a Opelika Power Services dated February 1, 2013.  

 

12. Amendment to Retransmission Consent Agreement by and between Raycom Media, Inc. and The 

City of Opelika d/b/a Opelika Power Services effective December 31, 2017. 

 

13. Retransmission Consent Agreement by and between WLTZ and Opelika Power Services dated 

January 1, 2018.   

 

14. Retransmission Consent Agreement by and between Nexstar Broadcasting, Inc. and The City of 

Opelika d/b/a Opelika Power Services dated December 21, 2017.   

 

15. Pole License Agreement by and between City of Opelika, Alabama d/b/a Opelika Power Services 

and Alabama Power Company dated February 28, 2012. 

 

16. General Membership Agreement by and between Alabama Line Location Center, Inc. d/b/a 

Alabama 811 and Opelika Power Services dated November 1, 2011. 
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17. Compliance Reporting Agreement by and between the City of Opelika d/b/a Opelika Power 

Services and Technologies Management, Inc. dated January 1, 2014.   

 

18. Number Portability Admininstration Center/Service Management System User Agreement by and 

between City of Opelika d/b/a Opelika Power Services and Telcordia Technologies, Inc. d/b/a 

iconectiv dated December 27, 2017.  

 

19. Number Portability Admininstration Center/Service Management System User Agreement by and 

between City of Opelika d/b/a Opelika Power Services and Telcordia Technologies, Inc. d/b/a 

iconectiv dated January 2, 2018.  

 

20. Licensed Data Agreement by and between Tribune Media Services, Inc. (now Gracenote Media 

Services, LLC) and the City of Opelika Opelika Light and Power Department dated August 15, 

2011.  

 

21. Distribution Agreement by and between Tower Distribution Company and the City of Opelika 

dated December 1, 2011.   

 

22. USA Supply & Services Agreement by and between Alcatel-Lucent (Nokia) and the City of 

Opelika dated December 21, 2010. 
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BILL OF SALE 

 This Bill of Sale (the “Agreement”) made and entered into as of November 6, 2018 (the “Effective 

Date”), by and between The City of Opelika d/b/a Opelika Power Services, an Alabama municipal 

corporation’s Business (the "Seller" or “OPS”), and Point Broadband, LLC, a Georgia limited liability 

company, (the "Buyer"), provides as follows: 

 

WITNESSETH 

 WHEREAS, the parties entered into the certain Asset Purchase Agreement between The City of 

Opelika d/b/a Opelika Power Services and Point Broadband, LLC, executed as of October 16th, 2018 (the 

“Asset Purchase Agreement”), by which Seller agreed to sell and Buyer agreed to buy the assets used in 

OPS’s telecommunication and advanced fiber-optic broadband division in the business of providing fiber-optic 

telecommunication and information services; and, pursuant to which, among other things, Seller has agreed 

to assign all of its rights, title and interests in, and Buyer has agreed to assume all of Seller's duties and 

obligations under, the Assigned Contracts, as defined in Section 1.01(f) of the Asset Purchase Agreement; 

and, 

 

 WHEREAS, as of the Effective Date, the Buyer desires to accept such Assets from the Seller on 

the terms and conditions set forth herein and in the Asset Purchase Agreement. 

 

AGREEMENT 

 NOW THEREFORE, for and in consideration of the premises and other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as 

follows: 

 

Certain Defined Terms.  Each capitalized term in this Agreement that is used but not defined in this 

Agreement has the meaning given to it in the Asset Purchase Agreement.  

 

Transfer.  As of the Effective Date, the Seller, for and upon the consideration provided in the Asset Purchase 

Agreement, does hereby, sell, assign, transfer, and convey to the Buyer and the Buyer hereby accepts all of 

the Seller’s right, title, and interest in and to the assets set forth in Schedule 1 attached hereto (the “Assets”). 

 

Terms of the Asset Purchase Agreement. The terms of the Asset Purchase Agreement, including, but not 

limited to, the representations, warranties, covenants, agreements and indemnities relating to the Assets are 

incorporated herein by this reference. The parties hereto acknowledge and agree that the representations, 

warranties, covenants, agreements and indemnities contained in the Asset Purchase Agreement shall not be 

superseded hereby but shall remain in full force and effect to the full extent provided therein. In the event 

of any conflict or inconsistency between the terms of the Asset Purchase Agreement and the terms hereof, 

the terms of the Asset Purchase Agreement shall govern. 

 

Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed an original, 

but all of which together shall be deemed to be one and the same agreement.  A signed copy of this 

Agreement delivered by facsimile, email or other means of electronic transmission shall be deemed to have 

the same legal effect as delivery of an original signed copy of this Agreement. 

 

Further Assistance.  Each of the parties hereto shall execute and deliver, at the reasonable request of the 

other party hereto, such additional documents, instruments, conveyances and assurances and take such 

further actions as such other party may reasonably request to carry out the provisions hereof and give effect 

to the transactions contemplated by this Agreement. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the parties hereto have caused this Bill of Sale to be executed by their 

authorized officers all as of the day and year first above written. 

 

    

   SELLER:   

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES 

 

 

   By: __________________________________ 

           

   Its: __________________________________ 

 

   BUYER: 

 

   POINT BROADBAND, LLC 

 

 

   By: __________________________________ 

          

   Its: __________________________________
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SCHEDULE 1 

 

 

ASSETS 

 

(See attached.) 
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DESCRIPTION TAG #

Closed Fiber Work Orders 99003977

Closed Fiber Work Orders 99003978

2010 FORD F‐250 PICKUP 87002667

2011 F‐150 4X2 REG. CAB 87002724

COMM EQUIP FIBER OPTIC SPLICER 87002726

COMM EQUIP FIBER OPTIC SPLICER 87002832

COMM EQUIP FIBER OPTIC SPLICER 87002833

2013 F250 4X4 CREW CAB 87002855

COMM EQUIP FUSION SPLICER 87002853

MISC EQUIP REFLECTOMETER 87002865

MISC EQUIP REFLECTOMETER 87002866

2013 F‐550 SUPERDUTY 4X2 87002868

2013 F‐550 4X2 SUPERDUTY 87002869

COMM EQUIP FUSION SPLICER 87002953

MISC EQUIP REFLECTOMETER 87002952

CHEV SILVERADO 2X4 PU 87003035

FIBER SPLICING TRAILER 87003036

2017 FORD EXPLORER 87003216

G‐PON EQUIPMENT 99003802

200 ONT'S 99003803

200 ONT'S 99003804

215 ONT'S 99003805

215 ONT'S 99003835

G‐PON EQUIPMENT 99003806

G‐PON EQUIPMENT 99003807

50 SPLITTERS 99003810

EQUIPMENT FOR ONT'S 99003811

10G‐SR TRANSCEIVER & FIBER SWITCHES 99003812

2 BUNDLES OF ONT'S 99003813

75 HPNA DONGLES W/ INSERTERS 99003814

ROUTER 99003816

ROUTER 99003817

ROUTER EQUIPMENT 99003818

SWITCH 99003820

SWITCHES 99003824

SWITCH & RELATED EQUIPMENT 99003825

SWITCHES 99003826

1011 ONT'S W/ RELATED EQUIPMENT 99003828

G‐PON EQUIPMENT 99003829

2 GPON EQUIPMENT 99003830

2 GPON EQUIPMENT 99003831

TELEPHONE SWITCHES 99003832

MULTIPLE ONT BUNDLES 99003833

G‐PON EQUIPMENT 99003834

COMM EQUIP FIBER OPTIC SPLICER 99003007

SYSTEM EXPSN 2013 CLOSED WORK ORDERS 99003462
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DESCRIPTION TAG #

SITE SURVEY 99003382

SYSTEM EXPSN 2014 CLOSED WORK ORDERS 99003508

SYSTEM EXPSN 2015 CLOSED WORK ORDERS 99003568

SYSTEM EXPSN 2016 CLOSED WORK ORDERS 99003705

SYSTEM EXPSN 2017 CLOSED WORK ORDERS 99003841

SYSTEM EXPSN 2017 CLOSED WORK ORDERS 99003843

ROUTERS 99003859

ON‐TTRAC OCTOBER 2016 99003860

ON‐TRAC NOVEMBER 2016 99003861

ON‐TRAC DECEMBER 2016 99003862

ON‐TRAC JANUARY 2017 99003863

ON‐TRAC FEBRUARY 2017 99003864

ON‐TRAC MARCH 2017 99003865

ON‐TRAC APRIL 2017 99003866

ON‐TRAC MAY 2017 99003867

ON‐TRAC JUNE 2017 99003868

ON‐TRAC JULY 2017 99003869

ON‐TRAC AUG 2017 99003870

ON‐TRAC SEP 2017 99003871

BACKBONE JE 2017 ONTRAC INSTALLS 99003872

FIBER NETWORK JAN 2017 99003873

FIBER NETWORK FEB 2017 99003874

FIBER NETWORK MAR 2017 99003875

FIBER NETWORK APR 2017 99003876

FIBER NETWORK MAY 2017 99003877

FIBER NETWORK JUN 2017 99003878

FIBER NETWORK AUG 2017 99003879

FIBER NETWORK SEP 2017 99003880

HOME ROUTER 99003919

HOME ROUTER 99003920

HOME ROUTER 99003921

ONTRAC/OPS PREMISE INSTALL 99003927

ONTRAC/OPS PREMISE INSTALL 99003928

ONTRAC/OPS PREMISE INSTALL 99003929

ONTRAC/OPS PREMISE INSTALL 99003930

ONTRAC/OPS PREMISE INSTALL 99003931

ONTRAC/OPS PREMISE INSTALL 99003932

ONTRAC/OPS PREMISE INSTALL 99003933

ONTRAC/OPS PREMISE INSTALL 99003934

ONTRAC/OPS PREMISE INSTALL 99003935

ONTRAC/OPS PREMISE INSTALL 99003936

FIBER NETWORK OCT 2017 99003951

FIBER NETWORK NOV 2017 99003952

FIBER NETWORK DEC 2017 99003953

FIBER NETWORK JAN 2018 99003954

FIBER NETWORK FEB 2018 99003955
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DESCRIPTION TAG #

FIBER NETWORK MAR 2018 99003956

FIBER NETWORK APR 2018 99003957

FIBER NETWORK MAY 2018 99003958

FIBER NETWORK JUN 2018 99003959

FIBER NETWORK JUL 2018 99003960

FIBER NETWORK AUG 2018 99003961

FIBER NETWORK SEP 2018 99003962

HOME ROUTER 99003966

HOME ROUTER 99003968

ONTRAC/OPS PREMISE INSTALL 99003969

FIBER NETWORK OCT 2019 99003970

SOFTWARE SMARTVIEW GUIDE APP 99003483

COMM EQ STREAMSCOPE PORTAL ANALYZER 87002927

CABLE EQUIP EVERTZ HD CONVERSION 87002967

CABLE EQUIP SPECTRUM ANALYZER 87002966

INFO PROC EQ DELL LAPTOP 87002970

CABLE EQUIP PORTABLE ANALYZER 87002985

CABLE EQUIP RF TRANSMITTER (EDFA) 87003000

NISC SOFTWARE 99003677

RECEIVER FOR BBC CHANNELS 87003090

RECEIVER FOR LATINO CHANNEL 87003091

NISC SOFTWARE 99003697

SWITCH 99003743

FIREWALL 99003744

METASWITCH 99003745

SET‐TOP BOXES 99003746

SWITCH 99003747

VIDEO SERVERS & RELATED EQUIPMENT 99003748

100 SET TOPS, 100 MEDIA ROOM 99003749

FIREWALL & FIREWALL PURCHASE CREDIT 99003750

INTERNET EQUIPMENT 99003752

INTERNET EQUIPMENT 99003753

500 SET TOPS, 500 MEDIA ROOM 99003755

740 SET TOPS, 98 MEDIA ROOM 99003756

5 INC INTEGRATION 99003757

890 SET TOP BOXES & 642 MEDIA ROOM 99003758

1614 SET TOPS, 618 REMOTES, 740 MEDIA RM 99003759

METASWITCH EQUIPMENT EXPANSION 99003760

METASWITCH EQUIPMENT 99003761

METASWITCH 99003762

VIDEO EQUIPMENT 99003763

35 TELEPHONE 99003764

8 VIDEO GATEWAYS W/ RELATED EQUIPMENT 99003765

2 RECEIVERS 99003766

TRANSCODER 99003767

HARMONIC CARBON EQUIPMENT 99003768
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DESCRIPTION TAG #

RECEIVER 99003769

8 VIDEO GATEWAYS W/ RELATED EQUIPMENT 99003770

ROUTER 99003771

SHELF, SWITCH, AND CARD 99003772

SERVER 99003773

RACK 99003774

ENCODER/TRANSCODER RELATED EQUIPMENT 99003776

ENCODER/TRANSCODER RELATED EQUIPMENT 99003777

ENCODER/TRANSCODER RELATED EQUIPMENT 99003778

RECEIVER AND RELATED EQUIPMENT 99003779

RF VIDEO FILTER 99003780

SATELLITE EQUIPMENT 99003781

5 RECEIVERS 99003782

SERVER 99003783

3 TRANSMITTERS AND 3 RECEIVERS 99003784

ENCODING EQUIPMENT 99003785

ENCODING EQUIPMENT 99003786

ENCODER/TRANSCODER RELATED EQUIPMENT 99003787

ENCODER/TRANSCODER RELATED EQUIPMENT 99003788

ENCODER/TRANSCODER RELATED EQUPMENT 99003789

SOFTWARE FOR ENCODING/TRANSCODING 99003790

TRANSCEIVER MODULE 99003791

ENCODER/TRANSCODER/DISC ON AMT ITEMS 99003792

ENCODER/TRANSODER RELATED EQUIPMENT 99003793

STORAGE ARRAY 99003795

CARBON CODING SOFTWARE 99003796

METASWITCH ACCESS 99003797

VIDEO EQUIPMENT 99003798

SET‐TOP BOXES 99003799

ONT, BATTERY, ETC. 99003837

ONT, BATTERY, ETC. 99003838

ONT, BATTERY, ETC. 99003839

WIRELESS ROUTERS 99003844

SWITCHES ‐ 2 99003845

TELEPHONES 99003846

198 ONTS 99003847

99 ONTS 99003848

PREMISE INSTALL ‐ BUSINESS 99003849

99 ONTS 99003850

104 ONTS 99003851

TELEPHONES 99003852

TELEPHONES 99003853

TELEPHONE SWITCH 99003854

TRANSCODER W/ RELATED EQUIPMENT 99003855

TELECOM OPTICS 99003856

RACK ‐ SYSTEM FIELD 99003857
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DESCRIPTION TAG #

2000 MEDIA ROOM LICENSES 99003858

SWITCH ‐ OTHER/PREMISE 99003908

TELEPHONES 99003909

TELEPHONES 99003910

TELEPHONES 99003911

TELEPHONES 99003912

TELEPHONES 99003913

TELEPHONES 99003914

RECEIVER 99003915

TELEPHONE SWITCH 99003916

TELEPHONE SWITCH 99003917

TEST EQUIPMENT 99003918

SET TOP BOX 99003922

SET TOP BOX 99003923

ONT 99003924

ONT 99003925

ONT 99003926

RACK MOUNT ACCESSORIES 99003937

RACK MOUNT ACCESSORIES 99003938

SWITCH ‐ OTHER/PREMISE 99003939

SWITCH ‐ OTHER/PREMISE 99003940

SWITCH ‐ OTHER/PREMISE 99003941

SWITCH ‐ OTHER/PREMISE 99003942

SWITCH ‐ OTHER/PREMISE 99003943

SWITCH ‐ OTHER/PREMISE 99003944

OPTICAL SPLITTER 99003945

OPTICAL SPLITTER 99003946

OPTICAL SPLITTER 99003947

OPTICAL SPLITTER 99003948

OPTICAL SPLITTER 99003949

OPTICAL SPLITTER 99003950

CABLE SYS 2015 OPEN WORK ORDERS 99003567

CABLE SYS 2016 OPEN WORK ORDERS 99003704
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ASSIGNMENT AND ASSUMPTION AGREEMENT 

 

This Assignment and Assumption Agreement (the "Agreement"), effective as of November 6, 2018 

(the "Effective Date"), by and between The City of Opelika d/b/a Opelika Power Services, an Alabama 

municipal corporation’s Business (the "Seller"), and Point Broadband, LLC, a Georgia limited liability 

company (the "Buyer"), provides as follows: 

 

 WHEREAS, the parties entered into the certain Asset Purchase Agreement dated October 16, 2018 (the 

“Asset Purchase Agreement”), pursuant to which, among other things, Seller has agreed to assign all of its rights, 

title and interests in, and Buyer has agreed to assume all of Seller’s duties and obligations under, the Assigned 

Contracts, as defined in Section 1.01(f) of the Asset Purchase Agreement; and, 

 

WHEREAS, the parties agree to assign certain of the Assigned Contracts as more particularly set 

forth on Schedule 1 attached hereto (the “Covered Contracts”) under the terms of this Agreement, and 

the remaining Assigned Contracts not included on Schedule 1 attached hereto shall be separately assigned 

under separate assignment agreement(s) acceptable to the parties; 

 

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set forth 

herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties agree as follows: 

 

1. Definitions. All capitalized terms used in this Agreement but not otherwise defined herein 

are given the meanings set forth in the Asset Purchase Agreement. 

 

2. Assignment and Assumption. Seller hereby sells, assigns, grants, conveys and transfers to 

Buyer all of Seller's right, title and interest in and to the Covered Contracts. Buyer hereby accepts such 

assignment and assumes all of Seller's duties and obligations under the Covered Contracts and agrees to 

pay, perform and discharge, as and when due, all of the obligations of Seller under the Covered Contracts 

accruing on and after the Effective Date. 

 
3. Terms of the Asset Purchase Agreement. The terms of the Asset Purchase Agreement, 

including, but not limited to, the representations, warranties, covenants, agreements and indemnities 

relating to the Pole Attachment/Conduit Access Agreement are incorporated herein by this reference. The 

parties hereto acknowledge and agree that the representations, warranties, covenants, agreements and 

indemnities contained in the Asset Purchase Agreement shall not be superseded hereby but shall remain in 

full force and effect to the full extent provided therein. In the event of any conflict or inconsistency 

between the terms of the Asset Purchase Agreement and the terms hereof, the terms of the Asset 

Purchase Agreement shall govern. 

 

4. Governing Law. This Agreement shall be governed by and construed in accordance with 

the internal laws of the State of Alabama. 

 

5. Counterparts. This Agreement may be executed in counterparts, each of which shall be 

deemed an original, but all of which together shall be deemed to be one and the same agreement. A 

signed copy of this Agreement delivered by facsimile, email or other means of electronic transmission 

shall be deemed to have the same legal effect as delivery of an original signed copy of this Agreement. 

 

6. Further Assurances. Each of the parties hereto shall execute and deliver, at the reasonable 

request of the other party hereto, such additional documents, instruments, conveyances and assurances and 

take such further actions as such other party may reasonably request to carry out the provisions hereof 

and give effect to the transactions contemplated by this Agreement. 
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Subsequent to the date hereof, Buyer, as a part of the consideration for this Agreement, hereby assumes and 

agrees to pay as required and discharge all duties and obligations of the Covered Contracts as a result of the 

assignment or as set forth in Section 1.03 (c) and (d) of the Asset Purchase Agreement.  Buyer further agrees 

to indemnify and hold harmless Assignor from any and all losses, damages, expenses, or other liabilities and 

obligations, including legal fees and costs, in the regard to any breach or default under by Buyer under this 

paragraph 6. 

 

 

[Signature page follows]
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[Signature page for Assignment and Assumption Agreement] 

 

IN WITNESS WHEREOF, the parties have executed this Agreement to be effective as of the date first 

above written. 

 

 

   SELLER:   

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES 

 

 

   By: __________________________________ 

           

   Its: __________________________________ 

 

   BUYER: 

 

   POINT BROADBAND, LLC 

 

 

   By: __________________________________ 

           

  Its: __________________________________ 
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Schedule 1 
 

Covered Contracts 
 

1. Technical Support Services Agreement by and between the Electric Power Board of Chattanooga 

and The City of Opelika, Alabama dated December 19, 2012.   

 Electric Power Board of Chattanooga 

 Chief Financial Officer 

 10 West M.L. King Blvd. 

 Chattanooga, TN 37402 

 

 Electrical Power Board of Chattanooga 

 Legal Services Division 

 P.O. Box 182255 

 Chattanooga, TN 37422 

 webbad@epb.net  

 
2. Interconnection Agreement between Bellsouth Telecommunications, LLC d/b/a AT&T Alabama 

and The City of Opelika, Alabama aka Opelika Power Services dated December 2016.   

 Bellsouth Telecommunications, LLC d/b/a AT&T Alabama 

 Current email address as provided on AT&T’s CLEC Online website 

 m41654@att.com  

 
3. Wholesale Services Agreement by and between EarthLink Carrier, LLC and The City of Opelika aka 

Opelika Power Services dated April 3, 2013. 

 EarthLink Carrier, LLC 

 1375 Peachtree Street 

 Atlanta, GA 30309 

 LLeuzzi@corp.earthlink.com 

 Wholesalecontracts@corp.earthlink.com 

 Don.hellwege@corp.earthlink.com  

 Jerry/cherne@fiveinc.net  

 
4. Master Purchase Agreement by and between Ericsson Inc. and the City of Opelika dated 

December 31, 2016.   

 Ericsson Inc. 

 6300 Legacy Drive 

 Plano, Texas 75024 

 Gerald.fisher@ericsson.com 

 Mediaroom@ericsson.com 
 

5. License Agreement by and between Ericsson and Opelika Power Services.   

 Ericsson Inc. 

 6300 Legacy Drive 
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 Plano, Texas 75024 

 Gerry Fisher 

 Ericsson Account Manager 

 Gerald.fisher@ericsson.com 

 Mediaroom@ericsson.com 

 Mediaroom Licensing 

 
6. Master Service Agreement by and between ATX Networks Corp. and the City of Opelika.   

 ATX Networks Corp. 

 501 Clements Road W. 

 Suite 1 

 Ajax, Ontario 

 L1S 7H4 

 info@atxnetworks.com  

 
7. Contract for Customer Installation Services by and between the City of Opelika, Alabama and On 

Trac, Incorporated dated June 11, 2013. 

 On Trac, Incorporated 

 P.O. Box 670 

 6019 Ontario Circle 

 Morristown, TN 37814 

 Attn: J. Michael Hill – CEO/President 

 mikehill@ontracinc.net  

 inquiry@ontracinc.net  

 
8. Contract for Customer Installation Services by and between On Trac, Incorporated and the City of 

Opelika, Alabama effective August 11, 2016.   

 On Trac, Incorporated 

 P.O. Box 670 

 6019 Ontario Circle 

 Morristown, TN 37814 

 Attn: J. Michael Hill – CEO/President 

 mikehill@ontracinc.net  

 inquiry@ontracinc.net 

 
9. Network Usage Agreement by and between Toly Digital Networks, Inc. and The City of Opelika, 

Alabama d/b/a Opelika Power Services dated March 2013. 

 TOLY Digital Networks, Inc. 

 W. Indiantown Road, Suite 201 

 Jupiter, FL 33458 

 Attn: Mr. Aaron M. Suto 

 Aaron.suto@tolydigital.net  
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10. Retransmission Consent Agreement by and between American Spirit Media, LLC and The City of 

Opelika, Alabama d/b/a Opelika Power Services dated January 1, 2018. 

 American Spirit Media, LLC 

 2131 Ayrsley Town Blvd. 

 Suite 300 

 Charlotte, NC 28273 

 Attn: Thomas B. Henson 

 thenson@ayrsley.com 

 

 Fletcher, Heald & Hildreth, PLC 

 1300 North 17th Street 

 11th Floor 

 Arlington, VA 22209 

 Attn: Daniel Kirkpatrick, Esq. 

 kirkpatrick@fhhlaw.com  

 

11. Retransmission Consent Agreement by and between Raycom Media, Inc. and the City of Opelika, 

Alabama, a municipal corporation, d/b/a Opelika Power Services dated February 1, 2013.  

 Raycom Media, Inc. 

 201 Monroe Street, 20th Floor 

 Montgomery, AL 36104 

 Attn: General Counsel 

 eyelverton@raycommedia.com  

 
12. Amendment to Retransmission Consent Agreement by and between Raycom Media, Inc. and The 

City of Opelika d/b/a Opelika Power Services effective December 31, 2017. 

 Raycom Media, Inc. 

 201 Monroe Street, 20th Floor 

 Montgomery, AL 36104 

 Attn: General Counsel 

 eyelverton@raycommedia.com 

 
13. Retransmission Consent Agreement by and between WLTZ and Opelika Power Services dated 

January 1, 2018.   

 WLTZ-TV/SagamoreHill Broadcasting, LLC 

 525 Blackburn Drive 

 Augusta, GA 30907 

 Attn: Louis S. Wall 

 louis@SHBtv.com  

 
14. Retransmission Consent Agreement by and between Nexstar Broadcasting, Inc. and The City of 

Opelika d/b/a Opelika Power Services dated December 21, 2017.   

 Nexstar Media Group, Inc. 
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 545 E. John Carpenter Freeway 

 Suite 700 

 Irving, TX 75062 

 shunt@nexstar.tv  

 

15. Pole License Agreement by and between City of Opelika, Alabama d/b/a Opelika Power Services 

and Alabama Power Company dated February 28, 2012. 

 Alabama Power Company 

 600 N. 18th Street 

 P.O. Box 2641 

 Birmingham, AL 35291-0709 

 Attn: Manager-Power Delivery Distribution Planning 

 Attn: Geoff Belcher & Sherri Morgan 

 ggbelche@southernco.com  

 stmorgan@southernco.com  

 
16. General Membership Agreement by and between Alabama Line Location Center, Inc. d/b/a 

Alabama 811 and Opelika Power Services dated November 1, 2011. 

 Alabama 811 

 3104 Bates Lane 

 Fultondale, AL 35068 

 Attn: Annette R. Reburn 

 areburn@al811.com  
 

17. Compliance Reporting Agreement by and between the City of Opelika d/b/a Opelika Power 
Services and Technologies Management, Inc. dated January 1, 2014.   

 Inteserra Consulting Group f/k/a Technologies Management, Inc. 

 151 Southhall Lane, Ste 450  

 Maitland, FL 32751 

 Attn: Connie M. Wightman, President 

 cwightman@inteserra.com  
 

18. Number Portability Administration Center/Service Management System User Agreement by and 
between City of Opelika d/b/a Opelika Power Services and Telcordia Technologies, Inc. d/b/ 
iconectiv dated December 27, 2017.  

 Telecordia Technologies, Inc. dba iconectiv 

 100 Somerset Corporate Blvd., 

 Bridgewater, NJ 08807 

 Attn: George Tsacnaris 

 gtsacnaris@iconectiv.com  
 

19. Number Portability Administration Center/Service Management System User Agreement by and 
between City of Opelika d/b/a Opelika Power Services and Telcordia Technologies, Inc. d/b/ 
iconectiv dated January 2, 2018.  

 Telecordia Technologies, Inc. dba iconectiv 
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 100 Somerset Corporate Blvd., 

 Bridgewater, NJ 08807 

 Attn: George Tsacnaris 

 gtsacnaris@iconectiv.com 
 

20. Licensed Data Agreement by and between Tribune Media Services, Inc. (now Gracenote Media 
Services, LLC) and the City of Opelika Opelika Light and Power Department dated August 15, 2011. 

 Tribune Media Services, Inc. 

 435 N, Michigan Ave. 

 Chicago, IL 60611 

 Attn: Joanne Ciurzynski 

 jciurzynski@tribune.com  
 

21. Distribution Agreement by and between Tower Distribution Company and the City of Opelika 
dated December 1, 2011.   

 Tower Distribution Company 

 2501 West Bradley Place 

 Chicago, Illinois 60618 

 Attn: Contract Administrator 

 TDCcontracts@tribune.com  
 

22. USA Supply & Services Agreement by and between Alcatel-Lucent (Nokia) and the City of Opelika 
dated December 21, 2010. 

 Alcatel-Lucent USA Inc. 

 3400 West Plano Parkway 

 MS 032 

 Plano, Texas 75075 

 Attn: Patrick Stewart, Contract Services  

 execoffice@alcatel-lucent.com  
 

Required Notices 
 

23. Master Carrier Agreement by and between AT&T and The City of Opelika aka Opelika Power 
Services dated July 2013. 

 AT&T Corp. 

 311 S. Akard Street 

 Dallas, Texas 75202 

 Attn: Robert Dapkiewicz, Vice President-Wholesale Solutions 
 

24. Affiliation Agreement by and between CSTV Networks, Inc. d/b/a CBS Sports Network and the City 

of Opelika dated November 1, 2012.   

 CBS Sports Network 

 28 East 28th Street, 15th Floor 

 New York, New York 10016 

 Attn: Executive Vice President, Distribution 
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 CBS Sports Network 

 28 East 28th Street, 15th Floor 

 New York, New York 10016 

 Attn: General Counsel 

 
25. Short Form Tower License Agreement by and between Crown Castle PT, Inc. and the City of 

Opelika, Alabama dated March 2014.   

 Crown Castle PT Inc. 

 2000 Corporate Drive 

 Canonsburg, PA 15317 

 Attn: Legal Department 

 
26. Services Agreement by and between Opelika Power Services and WSFA, LLC dated October 

2016. 

 WSFA, LLC 

 12 East Delano Avenue 

 Montgomery, AL 36105 

 Attn: Eric Duncan, Vice President 
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INTELLECTUAL PROPERTY ASSIGNMENT AGREEMENT 

 

This Intellectual Property Assignment Agreement (the "IP Assignment"), effective as of November 

6, 2018 (the "Effective Date"), by and between The City of Opelika d/b/a Opelika Power Services, an 

Alabama municipal corporation’s Business (the "Seller"), and Point Broadband, LLC, a Georgia limited 

liability company (the "Buyer"), provides as follows: 

 

WHEREAS, the parties entered into that certain Asset Purchase Agreement dated October 16, 2018 

(the “Asset Purchase Agreement”); and;  

 

WHEREAS, under the terms of the Asset Purchase Agreement, Seller has contracted to convey, 

transfer and assign to Buyer, among other assets, the Intellectual Property Assets (as defined in the Asset 

Purchase Agreement), and has agreed to execute and deliver this IP Assignment, for recording, if applicable, 

with the United States Patent and Trademark Office and, the United States Copyright Office and 

corresponding entities or agencies in any applicable jurisdictions; 

 

NOW THEREFORE, the parties agree as follows:  

 

1. Assignment. For good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, Seller hereby irrevocably conveys, transfers and assigns to Buyer, and Buyer hereby 

accepts, all of Seller's right, title and interest in and to the following (the "Assigned IP"): 

 

(a) the patents and patent applications set forth on Schedule 1 hereto and all issuances, 

divisions, continuations, continuations-in-part, reissues, extensions, reexaminations and renewals thereof 

(the "Patents"); 

 

(b) the trademark registrations and applications set forth on Schedule 2 hereto and all 

issuances, extensions and renewals thereof (the "Trademarks"), together with the goodwill of the business 

connected with the use of, and symbolized by, the Trademarks; 

 

(c) all rights of any kind whatsoever of Seller accruing under any of the foregoing 

provided by applicable law of any jurisdiction, by international treaties and conventions and otherwise 

throughout the world;  

 

(d) any and all royalties, fees, income, payments and other proceeds now or hereafter 

due or payable with respect to any and all of the foregoing; and 

 

(e) any and all claims and causes of action, with respect to any of the foregoing, 

whether accruing before, on, or after the date hereof, including all rights to and claims for damages, 

restitution and injunctive and other legal and equitable relief for past, present and future infringement, 

dilution, misappropriation, violation, misuse, breach or default, with the right but no obligation to sue for 

such legal and equitable relief and to collect, or otherwise recover, any such damages. 

 

2. Recordation and Further Actions. Seller hereby authorizes the Commissioner for Patents 

and the Commissioner for Trademarks in the United States Patent and Trademark Office, and the Register 

of Copyrights in the United States Copyright Office, and the officials of corresponding entities or agencies 

in any applicable jurisdictions, to record and register this IP Assignment upon request by Buyer. Following 

the date hereof, upon Buyer's reasonable request, Seller shall take such steps and actions, and provide such 

cooperation and assistance to Buyer and its successors, assigns and legal representatives, including the 
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execution and delivery of any affidavits, declarations, oaths, exhibits, assignments, powers of attorney, or 

other documents, as may be reasonably necessary to effect, evidence or perfect the assignment of the 

Assigned IP to Buyer, or any assignee or successor thereto. 

 

3. Terms of the Asset Purchase Agreement. The parties hereto acknowledge and agree that 

this IP Assignment is entered into pursuant to the Asset Purchase Agreement, to which reference is made 

for a further statement of the rights and obligations of Seller and Buyer with respect to the Assigned IP. 

The representations, warranties, covenants, agreements and indemnities contained in the Asset Purchase 

Agreement shall not be superseded hereby but shall remain in full force and effect to the full extent provided 

therein. In the event of any conflict or inconsistency between the terms of the Asset Purchase Agreement 

and the terms hereof, the terms of the Asset Purchase Agreement shall govern. 

 

4. Counterparts. This IP Assignment may be executed in counterparts, each of which shall be 

deemed an original, but all of which together shall be deemed to be one and the same agreement. A signed 

copy of this IP Assignment delivered by facsimile, e-mail or other means of electronic transmission shall 

be deemed to have the same legal effect as delivery of an original signed copy of this IP Assignment. 

 

5. Successors and Assigns. This IP Assignment shall be binding upon and shall inure to the 

benefit of the parties hereto and their respective successors and assigns. 

 
6. Governing Law. This IP Assignment and any claim, controversy, dispute, or cause of action 

(whether in contract, tort, or otherwise) based upon, arising out of, or relating to this IP Assignment and the 

transactions contemplated hereby shall be governed by, and construed in accordance with, the laws of the 

United States and the State of Alabama, without giving effect to any choice or conflict of law provision or 

rule (whether of the State of Alabama or any other jurisdiction). 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, Seller has duly executed and delivered this IP Assignment as of the date 

first above written. 

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES 

 

 

   By: ______________________________ 

            

   Its: ______________________________ 

 

   AGREED TO AND ACCEPTED: 

 

 

   POINT BROADBAND, LLC 

 

 

              By:       

           

   Its: ______________________________ 
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SCHEDULE 1 

 

ASSIGNED PATENTS AND PATENT APPLICATIONS 

 

 

1.  None.  
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SCHEDULE 2 

 

ASSIGNED TRADEMARKS REGISTRATIONS AND TRADEMARK APPLICATIONS 

 

 

 

1. Trademark for “OPS ONE ONE NETWORK EXPERIENCE” 

a. USPTO – U.S. Registration Number 5262307 

b. Principal Register 

c. International Class 38 

d. Owner – City of Opelika, Alabama 

e. Status - Live 
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HEADEND LEASE AGREEMENT 

 

 THIS HEADEND LEASE AGREEMENT (this “Lease”) is dated the 6th day of November, 2018 

(the “Effective Date”), by and between THE CITY OF OPELIKA D/B/A OPELIKA POWER 

SERVICES, a municipal corporation of the state of Alabama’s Business (the “Landlord”) and POINT 

BROADBAND, LLC, a Georgia limited liability company (the “Tenant”). 

 

 WHEREAS, Landlord is the owner of certain commercial real property and improvements located 

in Opelika, Alabama and consisting of a Main Building – to include the Warehouse (600 Fox Run Parkway, 

Opelika, Alabama 36801) and a Headend Building (collectively referred to herein as the “Buildings”); and 

 WHEREAS, Tenant desires to lease approximately 2,231 rentable square feet of space in the Main 

Building, 3,240 rentable square feet of space in the Warehouse, and 4,800 rentable square feet of space in 

the Headend Building as more particularly described in the diagrams attached hereto as Schedule A (the 

“Premises”).  

 NOW THEREFORE, Landlord and Tenant, for themselves, their legal representatives, successors 

and permitted assigns, intending to be legally bound, hereby agree to the terms and conditions of this Lease 

as follows:  

 1. Granting Clause.  Landlord leases to Tenant, upon the terms and conditions herein stated, 

the Premises, which Premises the parties stipulate consist of a total of 10,271 square feet in the Buildings: 

2,231 square feet of space in the Main Building, 3,240 rentable square feet of space in the Warehouse, and 

4,800 rentable square feet of space in the Headend Building, together with the nonexclusive use of common 

space and parking areas in and appurtenant to the Buildings.  

 2. Term.  The term of this Lease (the “Term”) shall commence on November 8, 2018 (the 

“Commencement Date”), and shall expire ten (10) years following the Commencement Date (the 

“Expiration Date”), unless renewed or earlier terminated in accordance with the terms of this Lease.   

 3. Rent.  Tenant agrees to pay a monthly rent during the Term in the amount of Five Thousand 

Dollars ($5,000) (the “Rent”).  The Rent shall be payable monthly in advance, commencing on the 

Commencement Date and continuing on or before the first (1st) day of each month thereafter during the 

Term.  Without limiting the provisions of this Lease, if Tenant fails to pay any installment of Rent or other 

charge to be paid by Tenant pursuant to this Lease within five (5) business days after the same becomes 

due and payable, then Tenant shall pay a late charge equal to five percent (5%) of the amount of such 

payment.  Rent shall be inclusive of all costs including, without limitation, taxes, insurance, utilities, and 

repair and maintenance expenses. 

4. Use of Premises.  Tenant may use the Premises for operation, maintenance, and storage of 

a headend, and any use ancillary thereto, or, upon prior written approval from Landlord, which approval 

shall not be unreasonably withheld, any other use.  Tenant’s use includes the list of offices in the Main 

Building and the Headend Building as described on Schedule A, multi-purpose rooms, conference rooms, 

common areas, furniture, fixtures, storage, and equipment.   

5. Quiet Enjoyment.  Landlord warrants that it owns the Premises, has full right and power 

to execute and perform this Lease and to grant the estate demised herein and that Tenant, on payment of 

Rent and performing the covenants herein contained, shall peaceable and quietly have, hold and enjoy the 

Premises during the full term of this Lease and any extensions or renewal hereof. 

13.10.a

Packet Pg. 173

A
tt

ac
h

m
en

t:
 C

M
 1

1-
06

-1
8,

 E
xh

ib
it

 A
, a

ss
et

 p
u

rc
h

as
e 

ag
re

em
en

t 
w

it
h

 P
o

in
t 

B
ro

ad
b

an
d

, 1
1-

06
-1

8 
 (

29
2-

18
 :

 R
e-

ap
p

ro
vi

n
g

 t
h

e 
as

se
t 

p
u

rc
h

as
e



 

{H0428147.2} 2 
 

 6. Repair and Maintenance of Premises. Landlord covenants and agrees, at its expense 

without reimbursement or contribution by Tenant, to keep, maintain and replace, if necessary, the Buildings 

and the Premises, including, without limitation, the foundation, floors, slabs, exterior walls, structural 

systems of the Buildings, load bearing walls, roof, roof structure, HVAC equipment, plumbing, gas, 

landscaping, parking lot and utility systems in good condition and repair, unless such repair or maintenance 

is made necessary by the negligence or intentional misconduct of Tenant.  Landlord shall have the right to 

enter upon the Premises to make such repairs, and Landlord agrees to provide Tenant with prior notice of 

such entry, provided, however, in the event of emergency, Landlord shall not be required to provide notice 

to Tenant prior to entry upon the Premises.  

 7. Utilities.  Landlord shall pay for all water, gas, electricity, heat, light, power, telephone, 

sewer, sprinkler services, refuse and trash collection and other utilities and services used on the Premises, 

all maintenance charges for utilities and any storm sewer charges or other similar charges for utilities 

imposed by any governmental entity or utility provider.  Notwithstanding, Tenant will pay for electricity at 

the Headend Building.   

 8. Taxes.  Landlord shall be responsible for and shall pay, prior to the due date, all real estate 

taxes levied upon the Premises, Buildings, and other improvements during the term of the Lease.  

 9. Insurance.  Landlord shall maintain, at its cost, all risk property insurance covering the 

full replacement cost of the Buildings, less a commercially reasonable deductible if Landlord so chooses.  

Landlord also maintains, and shall continue to maintain, commercial liability coverage for the Buildings.  

Landlord may, but is not obligated to, maintain such other insurance and additional coverages as it may 

deem necessary, including, but not limited to, flood insurance and rent loss insurance.  The Premises may 

be included in a blanket policy (in which case the cost of such insurance allocable to the Premises will be 

determined by Landlord based upon the insurer’s cost calculations).  Tenant shall procure and maintain 

appropriate policies of commercial liability and workman’s compensation insurance to cover its respective 

liability exposures.   

 10. Waiver of Subrogation.  Notwithstanding anything to the contrary contained in this Lease, 

Tenant and Landlord waive all rights to recover against each other for any loss or damage to their respective 

tangible personal or real property (whether owned or leased) from any cause covered by insurance 

maintained by each of them, including their respective deductibles or self-insured retentions.  Tenant and 

Landlord will cause their respective insurers to issue appropriate waivers of subrogation rights 

endorsements to all property insurance policies maintained by each party.  This provision shall survive the 

expiration or sooner termination of this Lease.  

11. Assignment or Subletting.  Tenant shall have the right to assign this Lease or sublet the 

Premises or any portion thereof without Landlord’s consent, provided such assignment or subletting is 

expressly subject to the terms and provisions of this Lease.  

 12. Emergency Generator.  Tenant shall have the right to access the emergency generator 

serving the Buildings at any and all times throughout this Lease.   

13. Notices.  Any notice or document required or permitted to be delivered hereunder may be 

delivered or shall be deemed to be delivered, whether actually received or not, when deposited in the United 

States mail, postage prepaid, registered or certified mail, return receipt requested, addressed to the parties 

at the addresses indicated below, or at such other addresses as may have thereto fore been specified by 

written notice delivered in accordance herewith: 
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 If to Landlord:  The City of Opelika 

   600 Fox Run Pkwy 

   Opelika, AL 36801 

    Attn: Derek Lee, Director 

  

If to Tenant:  Point Broadband, LLC 

   1791 O.G. Skinner Drive, 

   West Point, Georgia 31833 

   Attn: Todd Holt  
   

With a copy to:  

   

   Maynard, Cooper & Gale, P.C.  

   655 Gallatin Street 

   Huntsville, Alabama 35803 

   Attn: Michael P. Johnson, Esq.  

  

 With a copy to:  

  

   Point Broadband, LLC 

   1791 O.G. Skinner Drive 

   West Point, Georgia 31833 

   Attn: Chad Wachter, General Counsel 

 

 14. Default by Tenant.  The following events shall be an event of default (“Event of Default”) 

by Tenant under this Lease:  

(a) Failure of Tenant to pay any installment of Rent to Landlord on the date that the same is 

due and such failure shall continue for a period of fifteen (15) days after the sate said Rent payment is due.  

(b) Failure of Tenant to comply with any term, condition or covenant of this Lease, other than 

the payment of Rent or other sum of money, and such failure shall not be cured within thirty (30) days after 

written notice from Landlord to Tenant.  

(c) Insolvency, the making of a transfer in fraud of creditors or the making of an assignment 

for the benefit of creditors by Tenant.  

(d) Filing of a petition under any section or chapter of the United States Bankruptcy Code, as 

amended, or under any similar law or statute of the United States or any State thereof by Tenant or 

adjudication as a bankrupt or insolvent in proceedings filed against Tenant.  

(e) Appointment of a receiver or trustee for all, or, substantially all of the assets of Tenant.  

 15. Landlord’s Remedies.  Upon the occurrence of any of the Events of Default listed in 

Section 14, Landlord shall have the option to pursue any one or more of the following remedies:  

(a) Terminate this Lease, in which event Tenant shall immediately surrender the Premises to 

Landlord.  If Tenant fails to surrender such Premises, Landlord may, without prejudice to any other remedy 

which it may have for possession of the Premises or arrearage in Rent, enter upon and take possession of 

the Premises and expel or remove Tenant and any other person who may be occupying such Premises or 
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any part thereof, by force if necessary, without being liable for prosecution or any claim for damages 

therefor.  Tenant shall pay to Landlord on demand the amount of all loss and damage which Landlord may 

suffer by reason of such termination, whether through inability to relet the Premises on satisfactory terms 

or otherwise.  

(b) Enter upon and take possession of the Premises, by force if necessary, without terminating 

this Lease and without being liable for prosecution or for any claim for damages therefor, and do whatever 

Tenant is obligated to do under the terms of this Lease.  Tenant agrees to pay Landlord on demand for 

expenses which Landlord may incur in this affecting compliance with Tenant’s obligations under this Lease, 

together with interest thereon at the rate of five percent (5%) per annum from the date expended until paid.  

Landlord shall not be liable for any damages resulting to the Tenant from such action, whether caused by 

negligence of Landlord or otherwise.  

(c) Declare all Rent and other sums due hereunder, due and payable in full for the entire term 

of the Lease.  

(d) Pursue any of its remedies at law or equity. 

(e) Notwithstanding the foregoing, upon the occurrence of an Event of Default by Tenant, 

Landlord shall use commercially reasonable efforts to mitigate its damages. 

 16. Default by Landlord.  The following events shall be an Event of Default by Landlord 

under this Lease:  

(a) Failure of Landlord to maintain and repair the Premises or commence in good faith such 

repair or maintenance as provided for in Section 6 of the Lease and such failure shall continue for a period 

of ten (10) days after written notice thereof to Landlord.  

(b) Failure of Landlord to comply with any term, condition or covenant of this Lease, other 

than maintenance and repair, and such failure shall not be cured within thirty (30) days after written notice 

thereof from Tenant to Landlord.  

17. Tenant’s Remedies.  Upon the occurrence of any of the Events of Default listed in Section 

16, Tenant shall have the option to pursue any one or more of the following remedies:  

(a) In the event of a default by Landlord under Section 16(a), Tenant shall have the right, but 

not the obligation to cause the required maintenance and repair to be made.  Landlord shall reimburse 

Tenant for the cost of the maintenance and repair within ten (10) days of receiving a copy of the paid invoice 

showing the amount of said repair.  In the event Landlord fails to pay any such invoice when due, Tenant 

may deduct such amounts from Rent thereafter becoming due and payable hereunder. 

(b) Terminate the lease. 

(c) Any other recourse available under applicable law.  

 18. Holding Over.  Should Tenant or any of its successors in interest fail to surrender the 

Premises, or any part thereof, on the expiration or termination of this Lease, without any agreement in 

writing between Landlord and Tenant with respect thereto then prior to acceptance of Rent by Landlord, 

Tenant shall be deemed a tenant month to month, subject to the provisions of this Lease insofar as the same 

may be made applicable to a tenancy from month-to-month; however, the rent due shall increase to $5,250 

per month. In the event of such holding over by Tenant, either Landlord or Tenant may terminate the 

monthly tenancy upon thirty (30) days’ written notice to the other.   
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 19. Surrender of Premises.  At the expiration of the Lease term, Tenant shall, after removal 

of trade fixtures, equipment and other personal property, peaceably surrender the Premises broom clean 

and in good condition and repair, reasonable wear and tear and repairs which are Landlord’s obligation 

hereunder excepted.  

 20. Indemnification.  Landlord, to the extent allowed by law, hereby agrees to and shall 

indemnify Tenant and its successors and assigns and Tenant hereby agrees to and shall indemnify Landlord 

and its successors and assigns in respect of any liability, damage, cost, expense or deficiency resulting from 

any misrepresentations, breach of warranty or nonfulfillment of any representation or agreement of the 

indemnifying party made herein, and from any misrepresentation in or omission from any certificate or 

other instrument furnished or to be furnished to the indemnified party hereunder as well as against all 

actions, suits, process, demands, assessments, judgments, costs and expenses, including counsel fees, 

incident to any of the forgoing.   

 21. Compliance with Laws.  

  (a) Landlord represents and warrants to Tenant that to the best of Landlord’s actual 

knowledge, as of the date hereof, Landlord and the Premises are in compliance with, and will continue to 

be in compliance with, all federal, state, county and municipal environmental laws, rules, regulations and 

statutes applicable to the Premises or the use thereof, and that there are no Hazardous Substances in or on 

the Premises other than in accordance with applicable law.  Excluding any matters that result from the 

actions or omissions of Tenant after the effective date of this Lease, Landlord, to the extent allowable by 

law, shall defend, indemnify and hold harmless Tenant and its agents, employees, successors and assigns, 

from and against any and all claims, demands, penalties, fines, liabilities, settlements, damages, costs and 

expenses (including, without limitation, reasonable attorneys’ fees, consultants’ fees, court costs and 

litigation expenses) arising out of or in any way related to the presence of Hazardous Substances in or on 

the Premises.  

  (b) “Hazardous Substances” shall mean any substance, chemical, contaminant or 

waste that is designated or defined as hazardous, toxic or dangerous or as a pollutant or contaminant in any 

environmental law, including without limitation, asbestos, polychlorinated biphenyls (PCBs), pesticides, 

PCE and petroleum or its by-products.  

  (c) Tenant shall comply with all governmental laws, ordinances and regulations 

applicable to the Tenant’s use of the Premises and shall promptly comply with all governmental orders and 

directives for the correction, prevention and abatement of nuisances in or upon, or connected with the 

Tenant’s use of, the Premises, all at Tenant’s sole expense.  Landlord warrants that to the best of its actual 

knowledge, the Premises currently meets all applicable codes and ordinances of any governmental agency 

having jurisdiction over the Premises.  Tenant hereby agrees that its use and alterations of the Premises 

shall comply with all environmental laws and regulations, including permits, during its possession; and 

Tenant will not store, release or dispose (or knowingly permit the storage, release or disposal of) a 

Hazardous Substance in the Premises.  Tenant does hereby agree to indemnify and hold Landlord harmless 

of, from and against, all claims, actions, liens, demands, costs, expenses, fines, judgments and losses 

(including reasonable legal fees and costs) resulting from, or arising out of, Tenant’s violation of this 

provision.  Landlord and Tenant acknowledge and agree if Tenant violates this provision, upon the 

completion of Landlord’s cure of such violation, Tenant shall reimburse Landlord in full the reasonable 

costs associated with such cure.  In the event that Tenant is served with any notice regarding Hazardous 

Substances on or about the Premises, Tenant agrees to promptly provide Landlord with written notice 

thereof.  
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 22. Severability.  If any provision in this Lease should be held to be invalid or unenforceable, 

the validity and enforceability of the remaining provisions of this Lease shall not be affected thereby.  

 23. Governing Law.  This Lease and the rights and obligations of the parties arising hereunder 

shall be construed in accordance with the laws of the State of Alabama.  

 24. Section Headings.  The headings of sections in this Lease are inserted for convenience 

only and shall not be considered the provisions hereof if any question of intent should arise.  

 25. Successors.  The terms, conditions and covenants contained in this Lease shall apply to, 

inure to the benefit of and be binding upon the parties hereto and their respective successors in interest and 

legal representatives, except as otherwise herein expressly provided.  All rights, powers, privileges, 

immunities and duties of Landlord under this Lease, including, but not limited to, any notices required or 

permitted to be delivered by Landlord to Tenant hereunder, may, at Landlord’s option, be exercised or 

performed by Landlord’s agent or attorney.  

 26. Attorney’s Fees.  If either party to this Lease commences litigation, legal action or claim 

to protect its interest and/or to enforce any term or provision of this Lease, the losing party in the dispute 

shall indemnify and hold harmless the prevailing party from any and all reasonable costs, including without 

limitation reasonable attorneys’ fees and court costs incurred by the prevailing party, including attorney’s 

fees on appeal and in any bankruptcy proceedings, and this provision shall survive the expiration or 

termination of this Lease.  Landlord’s indemnity hereunder is subject to any limitations as provided by law.   

 27. Condemnation.  If the whole or any material part of the Premises shall be taken by any 

public authority under the power of eminent domain, or conveyed by Landlord to such authority in lieu of 

condemnation, and by reason of such taking (a) Tenant determines in its reasonable business judgment that 

Tenant’s business cannot be continued in operation on the portion of the Premises which remains, or (b) 

Landlord determines in its reasonable business judgment that Landlord’s ownership and operation of the 

Buildings is commercially unreasonable, then Tenant, in the case of (a), and Landlord, in the case of (b), 

may terminate this Lease by notice to the other party within thirty (30) days after the terminating party 

receives a written notice of the portion to be taken or sold, to be effective.  The termination of this Lease 

will be effective as of the date the Premises, or, portion thereof must be vacated pursuant to the 

condemnation order or the date of any conveyance in lieu of such condemnation.  If, during the term of this 

Lease, Landlord receives notice from any public authority that the whole or any part of the Premises is 

being considered for taking by any public authority under the power of eminent domain, Landlord shall 

immediately provide Tenant with written notice of such action, including a copy of said notice.  If, during 

the term of this Lease, a material portion of the Premises shall be taken by any public authority for any 

public use, or, any conveyance in lieu of such condemnation, and neither Tenant nor Landlord exercise the 

option to terminate this Lease granted in this section, then there shall be an equitable abatement or 

adjustment to the Rent due under this Lease and Landlord shall promptly restore the Premises and the 

Buildings, less the part so taken, to the condition which existed prior to such taking.  It is expressly 

understood and agreed that Tenant shall have no claim or demand of any kind to any award made to 

Landlord, except as otherwise specifically provided herein.  Notwithstanding anything to the contrary, 

Tenant shall be entitled to an award, if any, from such condemning authority for damages for loss of 

Tenant’s trade fixtures or improvements.  Tenant shall also be entitled to claim an award for damages from 

the condemning authority suffered by Tenant for loss of business or loss of “good will” and for moving and 

relocation expenses.  
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 28. Fire or Other Casualty.  

  (a) In the event the Premises are totally destroyed by fire, rain, wind or other cause 

beyond the control of Landlord, or are condemned and ordered torn down by the properly constituted 

authorities of the State, County, City, or other authority, then in either of these events, at Landlord’s or 

Tenant’s option, the Lease shall cease and terminate as of the date of such destruction or condemnation.  

The rental shall then be accounted for between the Landlord and Tenant up to the time of such damage, 

taking or destruction of said Premises, the Tenant paying up to said date and the Landlord refunding the 

rents collected beyond said date.  

  (b) If the Premises are damaged by fire (through no fault of Tenant or Tenant’s agents, 

employees, invitees or customers), rain or wind beyond the control of Tenant, so as to render the same 

untentable or unfit for the use or purpose for which the same are hereby let, then in that event, at Tenant’s 

option, this Lease shall cease and terminate as of the date of such damage.  

  (c) If the Premises are destroyed in whole or in part and neither party elects to 

terminate this Lease as aforesaid, then Landlord shall promptly restore the Buildings and the Premises to 

the condition which existed prior to such casualty, and Rent shall abate from the date of casualty until the 

Premises are restored.  

 29. Landlord Lien.  Landlord hereby waives any statutory or common law so-called 

“landlord’s lien” against the equipment, trade fixtures, machinery and other personal property of Tenant 

situated on the Premises.  

 30. Counterpart Execution.  This Lease may be executed in one or more counterparts and by 

different parties hereto on separate counterparts, each of which when so executed shall be deemed to be an 

original and all of which when taken together shall constitute one and the same agreement. 

   

 

[Signature page to follow.] 
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[Signature page to Headend Lease.] 

 

 IN WITNESS WHEREOF, the parties hereto have executed this Lease Agreement as of the day 

and year first above written.  

 

WITNESS:     LANDLORD:  

________________________   THE CITY OF OPELIKA 

       

By:_______________________________ 

      Name:_____________________________ 

      Its: _______________________________ 

 

 

 

 

      TENANT:  

 

________________________   POINT BROADBAND, LLC 

 

     

 By:_______________________________ 

      Name:_____________________________ 

      Its: _______________________________ 
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Schedule A 

 

Diagram of Premises 
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OPS ELECTRIC COMPANY LICENSE AGREEMENT 

 

 This OPS Electric Company License Agreement (this “Agreement”) made and entered into this 6th 

day of November, 2018, between THE CITY OF OPELIKA D/B/A OPELIKA POWER SERVICES, an 

Alabama municipal corporation’s Business (“ OPS”); and POINT BROADBAND, LLC, a Georgia limited 

liability company (“Point Broadband”). 

 

 RECITALS 

 

 WHEREAS, the parties entered into the certain Asset Purchase Agreement between OPS and Point 

Broadband, executed as of October 16, 2018 (the “Asset Purchase Agreement”), by which OPS agreed to sell 

and Point Broadband agreed to buy the assets used in OPS’s telecommunication and advanced fiber-optic 

broadband division in the business of providing fiber-optic telecommunication and information services (the 

“Business”); and 

 

 WHEREAS, the assets used in OPS’s business of providing electricity and solid waste disposal and 

related services are not being sold and will be retained by OPS; and 

 

 WHEREAS, pursuant to the Asset Purchase Agreement, OPS agreed to license to Point Broadband 

certain rights to use real property owned or leased by OPS and used by the Business; and 

 

 WHEREAS, pursuant to the Asset Purchase Agreement, OPS agreed to license to Point Broadband 

certain non-exclusive to use poles and conduits owned by OPS and used by the Business; and 

 

 WHEREAS, pursuant to the Asset Purchase Agreement, OPS agreed to sublicense to Point Broadband 

certain non-exclusive rights to attach to poles licensed by OPS from a third-party and used by the Business; 

and 

  

 WHEREAS, pursuant to the Asset Purchase Agreement, OPS agreed to provide non-metered 

electric service to certain Point Broadband ONT facilities; and 

 

 WHEREAS, capitalized terms used herein and not otherwise defined shall have the meaning 

ascribed to such terms in the Asset Purchase Agreement 

 

AGREEMENT 

 

  NOW, THEREFORE, IN CONSIDERATION of the sum of Ten Dollars ($10.00) paid by Point 

Broadband to OPS and the mutual covenants and agreements of the parties herein contained, the receipt and 

sufficiency of which are hereby acknowledged, OPS and Point Broadband agree as follows: 

 

 1. Easement Sublicense.   

 

  (a) OPS does hereby sublicense unto Point Broadband the limited non-exclusive right to 

occupy easements or rights-of-way granted to OPS for the purposes set forth therein and to the extent permitted 

thereunder (the “Easement Sublicense”). 

 

  (b) The Easement Sublicense is subject and subordinate to all of the terms and 

conditions of the agreements sublicensed under the Easement Sublicense and to all matters to which the 

underlying agreements are or hereafter may become subordinate.  Point Broadband agrees to be bound by 

and to perform and comply with all the terms and conditions of the sublicensed agreements.  The terms and 

13.10.a

Packet Pg. 186

A
tt

ac
h

m
en

t:
 C

M
 1

1-
06

-1
8,

 E
xh

ib
it

 A
, a

ss
et

 p
u

rc
h

as
e 

ag
re

em
en

t 
w

it
h

 P
o

in
t 

B
ro

ad
b

an
d

, 1
1-

06
-1

8 
 (

29
2-

18
 :

 R
e-

ap
p

ro
vi

n
g

 t
h

e 
as

se
t 

p
u

rc
h

as
e



 

{H0433458.1}  

conditions of the sublicensed agreements, as amended, shall be incorporated as if fully set forth herein, and 

any reference herein to this Agreement shall be deemed to include such terms and conditions. 

 

  (c) In the event that the grantor under any agreement underlying the Easement 

Sublicense fails or refuses to provide any required consent to the Easement Sublicense, the Easement 

Sublicense shall be null and void with respect to that underlying agreement, and Point Broadband shall be 

required to enter into a separate agreement with the non-consenting grantor. 

 

 2. Notice.  Any notice by either party to the other shall be in writing and shall be deemed to 

be duly given if delivered personally or mailed by registered or certified mail in a postpaid envelope 

addressed to the other party as follows: 

 

if to OPS: 

 

The City of Opelika d/b/a Opelika Power Services 

600 Fox Run Pkwy 

Opelika, Alabama 36801 

Attention: Derek Lee, Director 

 

if to Point Broadband: 

 

Point Broadband, LLC 

1791 O. G. Skinner Drive 

West Point, Georgia 31833 

Attn: Todd Holt, CEO 

 

With a copy to: 

 

Maynard, Cooper & Gale, P.C. 

655 Gallatin Street 

Huntsville, Alabama 35803 

Attention: Michael P. Johnson, Esq. 

 

  With an additional copy to : 

Point Broadband, LLC 

1791 O.G. Skinner Drive,  

West Point, Georgia 31833 

Attention: Chad Wachter, General Counsel 

 

or such other address as any party may from time-to-time designate in writing.  All such notices shall be 

effective when postmarked if sent by mail or when delivered if delivered personally. 

 

3. Controlling Law.  This Agreement shall be governed by the laws of the State of Alabama.  

 

4. Counterparts.  This Agreement may be executed in two or more written or electronic 

counterparts, each of which when executed and delivered shall be an original, but all such counterparts shall 

constitute one and the same instrument. 
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IN WITNESS WHEREOF, this OPS ELECTRIC COMPANY LICENSE AGREEMENT is 

executed on this the date and year first above written.     

 

THE CITY OF OPELIKA D/B/A OPELIKA POWER 

SERVICES, an Alabama municipal corporation’s 

Business 

 

      By:_____________________________ 

       _________________________ 

 

POINT BROADBAND, LLC,  

a Georgia limited liability company 

       

      By:_______________________________ 

       ____________________ 

 

STATE OF __________________ 

COUNTY OF _________________, TO-WIT: 

 I, ___________________________, a Notary Public of said County do hereby certify that 

_________________________________________, its _____________________________, who signed 

the writing above, for OPS, an Alabama municipal corporation, has this day in my said County, before me 

acknowledged the said writing to be the act and deed of said corporation. 

 

 Given under my hand and notarial seal this ______ day of ____________, 2018. 

 My commission expires ______________________________________. 

      _____________________________ 

      Notary Public 

 

STATE OF __________________ 

COUNTY OF _________________, TO-WIT: 

 I, ___________________________, a Notary Public of said County do hereby certify that 

_________________________________________, its _____________________________, who signed 

the writing above, for Point Broadband, LLC, a Georgia limited liability company, has this day in my said 

County, before me acknowledged the said writing to be the act and deed of said limited liability company. 

 

 Given under my hand and notarial seal this ______ day of ____________, 2018. 

 

 My commission expires ______________________________________. 

      _____________________________ 

      Notary Public 
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EXHIBIT H INTENTIONALLY LEFT BLANK 

TO BE NEGOTIATED POST-CLOSING 
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MANAGED SERVICES AGREEMENT 

 

 THIS  MANAGED SERVICES AGREEMENT (this “Monitoring Agreement”) is dated the 6th 

day of November, 2018 (the “Effective Date”), by and between THE CITY OF OPELIKA D/B/A 

OPELIKA POWER SERVICES, a municipal corporation of the state of Alabama’s Business (“OPS”) and 

POINT BROADBAND, LLC, a Georgia limited liability company (the “Buyer”). 

 

 WHEREAS, Buyer, upon Closing, will own the Business; and 

 WHEREAS, OPS desires to obtain network managed services from the Buyer after Closing.  

 NOW THEREFORE, OPS and Buyer, for themselves, their legal representatives, successors and 

permitted assigns, intending to be legally bound, hereby agree to the terms and conditions of this Monitoring 

Agreement as follows:  

 1. Managed Services.  OPS agrees to purchase unique and managed services from the Buyer 

after the Closing (the “Managed Services”), as described in Exhibit A.  These Managed Services shall be 

provided over fiber optic facilities to each point.  The parties agree that OPS or a third party would have to 

duplicate the network supporting the Business in order to provide the Managed Services.  The term of this 

Agreement is ten (10) years (the “Term”). 

  

2. Notices.  Any notice or document required or permitted to be delivered hereunder may be 

delivered or shall be deemed to be delivered, whether actually received or not, when deposited in the United 

States mail, postage prepaid, registered or certified mail, return receipt requested, addressed to the parties 

at the addresses indicated below, or at such other addresses as may have thereto fore been specified by 

written notice delivered in accordance herewith: 

 If to OPS:  The City of Opelika 

   P.O.  Box 390 

   Opelika, AL 36803 

    Attn: Gary Fuller, Mayor 

 

 

 With a copy to:  Opelika Power Services 

    P.O. Box 2168 

    Opelika, AL 36803 

    Attn: Derek Lee, Director 

  

If to Buyer:  Point Broadband, LLC 

   1791 O.G. Skinner Drive, 

   West Point, Georgia 31833 

   Attn: Todd Holt  
   

With a copy to:  

   

   Maynard, Cooper & Gale, P.C.  

   655 Gallatin Street 

   Huntsville, Alabama 35803 
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 2 
 

   Attn: Michael P. Johnson, Esq.  

  

 With a copy to:  

  

   Point Broadband, LLC 

   1791 O.G. Skinner Drive 

   West Point, Georgia 31833 

   Attn: Chad Wachter, General Counsel 

 

 3. Early Termination Charge. OPS and Buyer agree that OPS shall pay Buyer an early 

termination fee if  OPS fails to pay the Buyer the full amount set forth in Schedule A or if OPS terminates 

this Agreement for any reason whatsoever.  The early termination fee shall equal the Minimum Purchase 

Requirement (200 end points) times the price for the two hundred end points ($275) times the number of 

months remaining in the Term when the Agreement is terminated or when OPS fails to make the minimum 

payment.   

4. Counterpart Execution.  This Monitoring Agreement may be executed in one or more 

counterparts and by different parties hereto on separate counterparts, each of which when so executed shall 

be deemed to be an original and all of which when taken together shall constitute one and the same 

agreement. 

   

 

 

 

 

 

 

 

 

[Signature page to follow]
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[Signature page to Managed Services Agreement.] 

 

 IN WITNESS WHEREOF, the parties hereto have executed this Managed Services Agreement 

as of the day and year first above written.  

 

      OPS:  

      THE CITY OF OPELIKA 

       

By:_______________________________ 

      Name:_____________________________ 

      Its: _______________________________ 

 

 

 

 

      BUYER:  

 

      POINT BROADBAND, LLC 

 

     

 By:_______________________________ 

      Name:_____________________________ 

      Its: _______________________________ 
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 4 
 

SCHEDULE “A” 

Managed Services 

 
Managed point to point data services for 200 end points on the network used in the Business.  

Additional end points can be added for an additional $200 per month. OPS and Buyer 

acknowledge that OPS designed and built the network being sold to the Buyer specifically to 

serve these endpoints.  OPS will provide Buyer with a list of the endpoints within thirty (30) 

days of this Monitoring Agreement.  OPS will pay the Buyer $275 per end point for a minimum 

of two hundred (200) end points for each month of the Term (“Minimum Purchase 

Requirement”).  As stated above, the Term is ten (10) years. 

 

Buyer will provide disaster recovery and business continuity services to the endpoints.   

 

 

The Buyer will provide, as additional services, 1 Gigabit of DIA internet services and 2 SIP 

trunks.   

 

 

The primary point to point managed services consists of critical public safety communication 

services utilized by various City departments, including the Opelika police, fire, inspections, and 

OPS. These managed services allow implementation and coordination of public safety measures, 

prepared security plans, emergency response efforts, and security assessments. Additionally, the 

managed service allows safety monitoring and maintenance of public buildings, structures, 

facilities, and infrastructure. 

 

OPS requires that the Managed Services be provided over fiber optic facilities, not hybrid fiber 

coax networks, wireless networks, copper networks or any other networks not consisting of fiber 

optic facilities.  The scope of these managed services is to enable the Seller to maintain their 

network to the highest availability and resilience through constant supervision.  

 

Constant supervision of the Seller’s network is provided. This includes the continual monitoring 

of the network, focusing on its required functionality. 
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ESCROW AGREEMENT 

 

THIS ESCROW AGREEMENT (“Escrow Agreement”) is made and entered into as of this 

6th day of November, 2018, by and among THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES, an Alabama municipal corporation, (the “Seller”) and POINT 

BROADBAND, LLC, a Georgia limited liability company (the “Buyer”) and SOUTHERN 

STATES BANK (the “Escrow Agent”).  Each party hereto is referred to individually as “Party” 

and collectively as the “Parties.” 

 

W I T N E S S E T H 

 

WHEREAS, there exists a certain Asset Purchase Agreement dated October 16, 2018, by 

and between Seller and Buyer (the “APA” or “Asset Purchase Agreement”). 

 

WHEREAS, the Buyer and Seller desire to establish this Escrow Agreement to provide for 

the Escrow Fund, as defined in the Asset Purchase Agreement to be held for the benefit of Buyer 

and Seller all under the terms and conditions herein set forth. 

 

NOW, THEREFORE, it is agreed by and among the parties hereto as follows: 

 

1. Defined Terms.  All capitalized terms used but not otherwise defined herein shall 

have the meanings ascribed to them in the Asset Purchase Agreement. 

 

2. Establishment of Escrow Fund.  Escrow Agent hereby acknowledges and agrees 

that it has received One Million Four Hundred Seventy-Five Thousand  and no/100 Dollars] 

($1,475,000) from Seller (the “Escrow Fund”), such fund to be held, invested, and disbursed for 

the benefit of Seller and Buyer and their respective successors and assigns, as provided herein.  

Escrow Agent shall hold the Escrow Fund deposited herein and such funds shall be available for 

distribution as provided herein.   

 

3. Investment of Escrow Funds.  Escrow Agent shall invest the fund in Permitted 

Investments.  For purposes of this Agreement, “Permitted Investments” shall mean money market 

funds that are insured by the FDIC. All income earned and received from the investments shall be 

reinvested in the Escrow Fund and shall be held for distribution as provided herein. 

 

4. Application of Escrow Fund. 

 

(a) Purpose.  This Escrow Fund is established for the purpose of providing 

security to Buyer for Seller’s full, complete, and timely performance of its obligations under the 

Asset Purchase Agreement.  

 

(b) Claims by Buyer.   

 

(i) If on or prior to expiration of the Primary Term of the Escrow 

Agreement, Buyer claims to be entitled to indemnification, reimbursement, or payment from Seller 
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{H0429000.7} 2 

under the provisions of the Asset Purchase Agreement, Buyer shall advise Escrow Agent and Seller 

of the claim(s) in writing, describing in such notice the nature of the claim(s), and the amount of 

such claims(s) if then determinable.   

 

(ii) Unless Seller sends Escrow Agent a written objection to the 

claim(s), with a copy concurrently to Buyer, within fourteen (14) days after Seller receives Buyer’s 

notice of claim(s), Seller shall be conclusively presumed to have approved the claim(s).  In such 

case Escrow Agent shall, upon receipt of Joint Release Instructions, pay the claim(s) to Buyer.  

However, if the amount of the claim(s) is not then determinable, Escrow Agent shall set aside a 

reserve in an amount estimated by Buyer to cover the claim(s).  Buyer shall use this procedure for 

each claim filed hereunder. 

 

(iii)  If Seller objects to any such claim(s) set out in Section 4(b), the 

Escrow Agent shall set aside a reserve in the amount estimated by Buyer to cover the claim subject 

to final determination of such claim as set out in Section 4(c) of this Escrow Agreement. 

 

(c) If payment is not made under Section 4(b) above either due to Seller 

objecting to such claim or the amount of the claim(s) is not determinable, Escrow Agent shall hold 

the amount reserved from such claim(s), even if beyond the Primary Term of the Escrow 

Agreement, and may disburse escrowed funds upon receipt of, and in accordance with the terms 

of, any of the following: 

 
(i) A copy of a certified court order approving a settlement of the action 

settling the applicable claim; 

 

(ii) A copy of a certified court order representing a final non appealable 

judgment or order pertaining to the action involving such claim; 

(iii)  A Joint Release Instruction signed by Seller and Buyer pertaining to 

a disposition of the reserved funds held in the Escrow Fund for such claim. 

 

Upon receipt of any of Joint Release Instructions thereby permitting Escrow Agent to 

disburse the reserves set up for such claim(s), then Escrow Agent shall pay to Buyer the total 

amount of such claim if it is determined that Seller is entitled to indemnification and/or 

reimbursement for the claim.  If the amount finally determined for such claim exceeds the reserve, 

then Escrow Agent shall pay such deficiency out of any funds then remaining in the Escrow Fund.  

If the final amount of the claim is determined to be less than the reserve, then Escrow Agent shall 

pay Buyer the amount of such claim and any remaining portion of the reserve shall immediately 

be restored to the unreserved portion of the Escrow Fund. 

 

(d) Notwithstanding anything to the contrary contained in this Agreement, 

Buyer and Seller may at any time execute and deliver a Joint Release Instruction instructing the 

Escrow Agent to release the Escrow Funds from the Escrow Account and pay such funds as set 

forth in such written instructions. “Joint Release Instruction” means the joint written instruction of 

Buyer and Seller, which is executed by Buyer and Seller, to the Escrow Agent directing the Escrow 
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Agent to disburse all or a portion of the Escrow Funds or otherwise terminate the Escrow Account, 

as applicable. 

 

 

5. Compensation and Indemnification.  The Escrow Agent shall be entitled to 

reasonable compensation as well as reimbursement for its reasonable costs and expenses incurred 

in connection with the performance by it of service under this Agreement (including reasonable 

fees and expenses of the Escrow Agent’s counsel). The parties hereto agree that such costs and 

expenses shall be due and payable, such fees will be payable solely by Buyer upon the 

commencement of the escrow and on each anniversary, if any, of the date hereof. 

 

     To the extent allowed by law, the parties to this Agreement (other than Escrow Agent) 

hereby jointly and severally agree to indemnify and hold Escrow Agent, its affiliates and their 

officers, employees, successor, assigns, attorneys and agents (each an “Indemnified Party”) 

harmless from all losses, costs, claims, demands, expenses, damages, penalties and attorney’s fees 

suffered or incurred by any Indemnified Party or the Escrow Agent as a result of anything which 

it may do or refrain from doing in connection with this Agreement or any litigation or cause of 

action arising from or in conjunction with this Agreement or involving the subject matter hereof 

or the Escrow Funds; provided that the foregoing indemnification shall not extend to the gross 

negligence or willful misconduct of the Escrow Agent. In no event shall the Escrow Agent be 

responsible for any indirect or consequential damages that may result from its appointment or its 

actual or implied duties hereunder. This indemnity shall include, but not be limited to, all costs 

incurred in conjunction with any interpleader which the Escrow Agent may enter into regarding 

this Agreement. 

 

6. Termination of Escrow Fund - Primary Term.  The primary term of this Escrow 

Agreement shall be for a period commencing on the Closing Date under the Agreement and ending 

one (1) year from the Closing Date (the “Primary Term”), subject to extension as set out in Section 

6 of this Escrow Agreement.  If at the end of the Primary Term, Escrow Agent has not received a 

claim(s) from Buyer pursuant to Section 4(b) of this Agreement or has received claims with total 

reserves less than the Escrow Fund, the Escrow Agent shall disburse to Seller the Escrow Fund or 

the part of the Escrow Fund for which there is no reserve amount established as applicable within 

ten (10) days after expiration of the Primary Term. 

 

7. Extension Term.  If at the end of the Primary Term, the Escrow Agent continues 

to hold reserves for claims made by Buyer, then the terms of this Escrow Agreement shall be 

extended until all reserves for any claim(s) have finally been resolved and funds distributed 

pursuant to Section 4(c) (the “Extension Term”).  When all monies held by the Escrow Agent have 

been finally distributed in accordance herewith, the Escrow Agreement shall terminate. 

 

 

 

 8. Disbursement of Escrow Fund and Closing Documents. 

 

(a) Consistent with this Escrow Agreement, Escrow Agent shall proceed as 

follows: 
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(i) For disbursement to Buyer, wire the applicable portion of the 

Escrow Fund to Buyer using the following wire instructions: 

 

____________________ 

____________________ 

____________________ 

____________________ 

 

 Account: _______________ 

 

 

ABA #: __________ 

Acct #: ___________ 

 

(ii) For disbursement to Seller, wire the applicable portion of the 

Escrow Fund to Seller using the following wire instructions: 

 

Regions Bank 

2401 Gateway Drive 

Opelika, Alabama 36801 

 

 Account: City of Opelika Claims Fund 

   

 

ABA #: 0620005690 

Acct #: 0121070849 

 

9. Liability of Escrow Agent.   

 

(a) Conflicting Demands.  Escrow Agent will be obligated to perform only the 

duties that are expressly set forth herein, and no implied duties or obligations shall be read into 

this Agreement against the Escrow Agent. This Agreement constitutes the entire agreement 

between the Escrow Agent and the other parties hereto in connection with the subject matter of the 

Escrow Account, and no other agreement entered into between the parties, or any of them, shall 

be considered as adopted or binding, in whole or in part, upon the Escrow Agent notwithstanding 

that any such other agreement may be referred to herein or deposited with Escrow Agent or the 

Escrow Agent may have knowledge thereof, and Escrow Agent’s rights and responsibilities shall 

be governed solely by this Agreement and the capitalized terms used herein but defined in the 

Purchase Agreement. In case of conflicting demands upon Escrow Agent, it may (i) refuse to 

comply therewith as long as such disagreement continues and make no delivery or other 

disposition of any documents, funds or property then held (and Escrow Agent shall not be or 

become liable in any way for such failure or refusal to comply with such conflicting or adverse 

claims or demands); and (ii) continue to so refrain and so refuse to act until all differences have 

been adjusted by agreement and Escrow Agent has been notified thereof in writing signed jointly 

by the Seller and Buyer. 

TO BE PROVIDED UNDER SEPARATE COVER

TO BE PROVIDED UNDER SEPARATE COVER

TO BE PROVIDED UNDER SEPARATE COVER
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(b) No Obligation to Take Legal Action.  Escrow Agent shall not be under any 

obligation to take any legal action in connection with this Escrow Agreement or for its 

enforcement, or to appear in, prosecute, or defend any action or legal proceeding which, in its 

opinion, would or might involve it in any costs, expense, loss, or liability, unless and as often as 

required by it, it is furnished with satisfactory security and indemnity against all such costs, 

expenses, losses, or liabilities. 

 

(c) Status of Escrow Agent.  Escrow Agent is to be considered and regarded as 

a depository only and its duties hereunder a purely ministerial in nature, and shall not be 

responsible or liable (except for its failure to exercise due care) for the sufficiency or correctness 

as to form, manner of execution, or validity of the documents to be executed or delivered in 

accordance with the Closing Statement, nor as to the identity, authority, or rights of any person 

executing the same.  Escrow Agent’s duties hereunder shall be limited to the safekeeping of the 

Escrow Fund received by it as Escrow Agent and for its delivery in accordance with the Closing 

Statement and this Escrow Agreement. 

 

(d) Written Instructions of Parties.  Notwithstanding any contrary provision 

contained herein, Escrow Agent shall, at all times, have full right and authority to deliver the 

Escrow Fund in accordance with any Joint Release Instructions signed by both Seller and Buyer. 

 

(e) Resignation.  The Escrow Agent may at any time resign hereunder by giving 

written notice of its resignation to the other parties hereto, at their address set forth in Section 9 

hereof, at least ten (10) days prior to the date specified for such resignation to take effect, and upon 

the effective date of such resignation, the Escrow Fund shall be delivered by it to such person as 

may be designated in writing by the Seller and Buyer (the “Substituted Escrow Agent”), 

whereupon all the Escrow Agent’s obligations hereunder shall cease and terminate.  If no such 

person shall have been designated by such date, all obligations of the Escrow Agent hereunder 

shall, nevertheless, cease and terminate.  The Escrow Agent’s sole responsibility thereafter shall 

be to keep safely the Escrow Fund then held by it and to deliver the same to the person designated 

under the Closing Statement or in accordance with the directions of a final order of judgment of a 

court of competent jurisdiction.  The Substituted Escrow Agent shall serve under the same terms 

and conditions as Escrow Agent. 

 

10. Notices.  Any required or permitted notice or other communication under this 

Escrow Agreement shall be in writing and addressed as follows (or to such other address as such 

Party shall indicate from time to time): 

 

If to Seller:   The City of Opelika d/b/a Opelika Power Services 

   Attn:  Mayor Fuller 

204 South 7th Street 

Opelika, Alabama 36801 

With copy to:  Opelika Power Service 

Attn: Derek Lee 

PO Box 2168 

Opelika, Alabama 36801 
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E-mail: derek.lee@opelikapower.com  

 

And a copy to:  The City of Opelika d/b/a Opelika Power Services 

   Attn:  Guy Gunter, City Attorney 

P. O. Box 390  

Opelika, Alabama 36801 

E-mail: ggunter@opelika-al.gov  

 

If to Buyer:  Point Broadband, LLC 

   Attn:  Todd Holt 

1791 O.G. Skinner Drive 

West Point, Georgia 31833 

    E-mail:  THolt@itchold.com  

 

With copy to:  Maynard, Cooper & Gale, P.C. 

   Attn:  Michael P. Johnson, Esq. 

655 Gallatin Street 

     Huntsville, Alabama 35801 

    E-mail:  mjohnson@maynardcooper.com 

 

 Copy to:  Chad Wachter, General Counsel 

ITC Capital Partners, LLC 

1791 O. G. Skinner Drive, Suite A 

West Point, Georgia  31833 

E-mail:  cwachter@itchold.com 

 

The failure or delay in sending any of the foregoing copies shall not affect the validity of 

any notice to Seller if delivered as provided in this Section 9. 

 

If to Escrow Agent: Southern States Bank 

   Attn: Mark Chambers 

2601 Fredrick Road 

Opelika, Alabama  36801 

    E-mail: mchambers@ssbank.bank 

 

Any such notice or other communication shall be deemed to have been delivered to a party: 

 

(a) If sent by registered or certified mail, return receipt requested, on the date 

specified on the return receipt; or 

 

(b) If sent by fax on the date of transmission; or  

 

(c) If personally delivered to the party shown above, when received by such 

party.   
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(d) If sent by overnight delivery service, one day after the overnight delivery is 

sent. 

 

Any person to whom copies of notices are to be sent may, at any one or more times, change its 

address for notice or person to receive notice by giving notice in the manner specified in this 

paragraph. 

 

11. Titles and Section Headings.  Titles of sections and subsections contained in this 

Escrow Agreement are inserted for convenience of reference only, and neither form a part of this 

Escrow Agreement or are to be used in its construction or interpretation. 

 

12. Counterparts; Facsimiles.  This Escrow Agreement may be executed in any 

number of counterparts, each of which shall be deemed an original, but all of which shall constitute 

one and the same instrument.  Facsimile signatures on this Escrow Agreement shall be as valid 

and effective for all purposes as an original signature. 

 

13. Non-wavier.  No waiver by any Party of any breach of any term or condition of 

this Escrow Agreement shall operate as a waiver of any other breach of such term or condition or 

of any other term or condition.  No failure to enforce such provision shall operate as a waiver of 

such provision or of any other provision hereof, or constitute or be deemed a waiver or release of 

any other Party for anything arising out of, connected with, or based upon this Escrow Agreement. 

 

14. Binding Effect.  This Escrow Agreement shall be binding upon and inure to the 

benefit of the Parties hereto and their respective transferees, successors, and assigns.  The Parties 

recognize and acknowledge that the powers and authority granted Escrow Agent herein are each 

irrevocable and coupled with an interest.  Escrow Agent shall have no liability to the Parties for 

any mistakes in judgment in the performance of any function hereunder provided due care was 

exercised in taking any action related thereto. 

 

 15. Governing Law.  This agreement shall be governed by and construed in 

accordance with the laws of the State of Alabama. The parties hereby agree and submit to the 

jurisdiction of the U.S. District Court for the Middle District of Alabama or the courts in Lee 

County, Alabama, for any dispute that may arise under this Escrow Agreement. 

 

16. Entire Agreement; Modification and Waivers.  This Escrow Agreement 

supersedes all prior agreements and constitutes the entire agreement with respect to the subject 

matter hereof.  It may not be altered, amended or modified, and no waiver hereunder may be 

granted, without the written consent of both Seller, Buyer and Escrow Agent. 

  

 

 

[Signatures on following page] 
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In witness whereof each of the parties hereto has caused this Escrow Agreement to be 

executed on its behalf by its duly authorized officers, all as of the day and year first above written. 

   

 

THE CITY OF OPELIKA D/B/A OPELIKA 

POWER SERVICES 

 

 

By:  ______________________________  

 

Its:  _______________________________ 

 

 

POINT BROADBAND, LLC 

 

 

By:  ______________________________  

 

Its:  _______________________________ 

 

 

SOUTHERN STATES BANK 

 

By:  ______________________________  

 

Its:  _______________________________ 
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POLE ATTACHMENT LICENSE AGREEMENT 

 

FOR DISTRIBUTION POLES 
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City of Opelika, Alabama 

 

AND 

 

Point Broadband of Opelika, LLC 

 

 

DATED  November 6, 2018  
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POLE ATTACHMENT LICENSE AGREEMENT FOR DISTRIBUTION POLES 

 

PREAMBLE 

 

City of Opelika, Alabama, a municipal corporation organized under the laws of the State of 

Alabama, (hereinafter called the “Owner”), and Point Broadband Opelika, LLC, a Georgia 

limited liability company (hereinafter called the “Licensee”), desiring to cooperate in the joint 

use of Owner’s poles, erected or to be erected within the areas in which both parties render 

service in the State of Alabama, whenever and wherever such use shall, in the estimation of both 

parties, be compatible with their respective needs and consistent with the terms of this 

Agreement, do hereby, in consideration of the premises and the mutual covenants herein 

contained, covenant and agree for themselves and their respective successors and assigns as 

follows, effective November 6, 2018 (“Effective Date”): 

 

ARTICLE 1 – SCOPE OF AGREEMENT  

 

A. This Agreement shall be in effect in the areas in which both of the parties render service 

in the State of Alabama and shall cover all distribution poles now existing or hereafter erected in 

the above territories when said poles are brought under this Agreement in accordance with the 

procedure hereinafter provided. 

 

B. Owner reserves the right for good cause to exclude from joint use any of its facilities for 

reasons of safety, reliability, capacity, generally applicable engineering standards, or any 

uncured Licensee Default for which the Licensee has been noticed as provided for in Article 12,  

Defaults. Owner may also exclude from joint use any of its facilities that occupy rights-of-way or 

other necessary privileges. 

 

ARTICLE 2 – EXPLANATION OF TERMS 

 

For the purpose of this Agreement, the following terms shall have the following meanings: 

 

1. “Actual Costs” is defined as all costs including, but not limited to, the costs of 

materials, labor, engineering, supervision, overheads, transportation, contractors’ 

fees when used in lieu of Owner labor, and tree trimming costs.  Owner Actual 

Costs shall be verifiably comparable to the cost Owner pays for similar work to its 

own facilities. Engineering incudes design, proper conductor spacing and 

bonding, calculations to determine proper ground clearances and pole down guy 

and anchor strength requirements for horizontal and transverse loading, and 

compliance with all applicable requirements. 

 

2. “Actual Inventory” is defined in Article 11.A, Adjustment Payments. 

 

3. “Adjustment Payment” is the actual rental rate paid the by the Licensee to the 

Owner for Attachments to Poles as provided for in Article 11, Adjustment 

Payments, of this Agreement. 
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4. “Application” is the process used by the Licensee to receive Owner’s permission 

to install initial facilities to Owner’s poles and to add additional facilities, 

including Over-Lashing of existing facilities, to modify mechanical loading of 

Owner’s poles, or to otherwise alter the clearances of and/or separation between 

facilities attached to or in between Owner’s poles. The form used for the 

Application process is identified as Appendix A and is included as a part of this 

Agreement. 

 

5. “Attachment” is any wire, line or apparatus attached to a Pole owned by Owner, 

including, but not limited to, cables, service drops, power supplies, amplifiers, 

pedestals, bonding wires, Over-Lashings (defined below), guy wires and anchors 

that are required to support unbalanced loads. A single Attachment includes the 

vertical space consisting of a total of twelve inches (12”) either above or below 

(but not both) the bolted Attachment. Any apparatus or facilities, except cable 

risers, pedestals, bonding wires and power supplies and associated with other 

aerial Attachments, located fully or partly outside this vertical space shall 

constitute an additional Attachment or Attachments. Each thru-bolt type 

Attachment where the Pole is drilled and bolted to support cable and messenger 

will count as a separate Attachment without respect to separation from an 

additional Attachment. Where only one bolted Attachment is affixed to the 

Owner’s Pole, and Service Wires installed on “J-Hooks” are located within a 

space consisting of a total of twelve inches (12”) either above or below (but not 

both) of the bolted Attachment, such locations shall be counted as a single 

Attachment. 

 

6. “Contact Person” is defined in Article 18.A and 18.B, Notices. 

 

7. “Cost in Place” is the cost of the bare pole, labor to install the pole and associated 

overheads, including engineering. 

 

8. “Effective Date” is defined in the Preamble. 

 

9. “Owner” is defined in the Preamble. 

 

10. “Owner Rules and Practices for Attachments” means the general plan established 

for the orderly use of Poles by Owner and multiple parties and is attached to this 

Agreement as Appendix R. 

 

11. “Initial Inventory” is an inventory of Licensee’s Attachments completed within 

one (1) year of the Effective Date of this Agreement, which will confirm the total 

number of Licensee’s Attachments, a summary of obvious non-conforming 

Attachments and any pending Licensee Transfers to Owner Poles. 

 

12. “Initial Safety Inspection” is a survey of the Licensee’s Attachments to Owner 

Poles to identify and remediate non-conforming Attachments (e.g. NESC 

violations) on Owner Poles. 
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13. “Joint Pole” is a pole for which joint use is established or continued pursuant to 

the terms of this Agreement. 

 

14. “Joint User” is a person or entity that is currently occupying or reserving space on 

Owner’s Poles, and may attach to a Pole or anchor owned by Owner in return for 

granting Owner equivalent rights of Attachment or occupancy to poles and/or 

anchors, which the Joint User owns. 

 

15. “Licensee” is the party having the right under this Agreement to make and 

maintain Attachments on an Owner Joint Pole and defined in the Preamble. 

 

16. “Licensee Transfer Date” is defined in Article 7.F, Maintenance of Poles and 

Attachments. 

 

17. “Make-Ready” is all work necessary or appropriate to make space for or 

otherwise accommodate new, additional or changed Attachments, including, but 

not limited to, necessary or appropriate Rearrangements, removal and 

replacement of the Pole, Transfers and other work incident thereto. 

 

18. “Make-Ready Costs” means all costs necessary for Owner, and other existing 

parties on the Pole, to prepare its Poles for Licensee’s new, additional or modified 

Attachments, including, but not limited to, the costs of materials, labor, 

engineering, supervision, overheads and tree trimming costs. Engineering may 

include design, proper conductor spacing and bonding, calculations to determine 

proper ground clearances and pole down guy and anchor strength requirements 

for horizontal and transverse loading, and compliance with all applicable 

requirements.  Also including among Make-Ready Costs are the costs of installing 

or changing out primary Poles, secondary Poles and Drop/Lift Poles, including 

the cost of installation and/or removal of guys, anchors, stub poles, materials and 

equipment, temporary construction and all other construction in accordance with 

the technical requirements and specifications as outlined in this Agreement. 

Owner Make-Ready Costs shall be verifiably comparable to the cost Owner pays 

for similar Make-Ready work to its own facilities.  Make-Ready Costs do not 

include any costs associated with correcting violations of the Owner, or others 

attached to the Owner’s Pole, that exist at the time that Licensee submits an 

Application. 

 

19. “Make-Ready Estimate” means the estimate prepared by Owner for all Make-

Ready Work that may be required by Owner to accommodate 

Attachment/Attachments by Licensee. 

 

20. “Make-Ready Work” means all work required by Owner to accommodate 

Attachment/Attachments by Licensee. 

 

21. “NESC” is defined in Article 3, Specifications. 
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22. “Non-Guyed Service Drop” is a Service Drop that requires no guys under 

standard industry design practices or the applicable specifications of Article 3, 

Specifications. (If, atypically, a wire used to connect to a customer’s location 

were to require guying under the Licensee’s design standards or the applicable 

specifications of Article 3, Specifications, then it would not be treated as a Non-

Guyed Service Drop under this Agreement but would be treated as a cable.)  Non-

Guyed Service Drops are subject to all provisions of this Agreement, including 

rental and the provisions of Article 3, Specifications, but Non-Guyed Service 

Drops are not subject to the permit application process set forth at Article 4.B, 

Establishing Attachments to Poles, Licensee must provide a summary, at least 

quarterly, of all Non-Guyed Service Drops added or removed to/from Owner’s 

Poles so that Owner may adjust the billing records for Licensee’s joint use 

Attachments. As an alternative to quarterly reporting, Licensee may use a 

“Specified Percentage” to annually increase the number of service wire 

Attachments. 

 

23. “Old Attachment Agreement” is defined in Article 21, Existing Contracts. 

 

24. “Outside Party” is defined in Article 13.A, Rights of Other Parties. 

 

25. “Over-Lashing” means affixing an additional cable or wire owned and operated 

by Licensee to a cable or wire owned and operated by Licensee already attached 

to a Pole. Any proposed Over-Lashing by Licensee is subject to the Application 

process as well as other applicable provisions of this Agreement. Notwithstanding 

the above, Licensee’s Over-Lashing shall not be subject to a separate annual 

Attachment rental fee.  Licensee shall not allow third party Over-Lashing without 

Owner’s prior approval. 

 

26. “Pole” or “Distribution Pole” is a wooden, concrete or steel structure owned by 

Owner, and normally used by Owner, to support distribution lines and related 

facilities of Owner, including drop and lift Poles, In the event the Owner installs a 

Pole larger than is initially required for Owner’s and Licensee’s use in 

anticipation of Owner’s future requirements or additions, the additional space 

provided by Owner shall be reserved for Owner’s sole use. 

 

27. “Pole Attachment Rental Fee” means the annual amount per Attachment that 

Licensee must pay to Owner pursuant to this Agreement in order to affix each 

Attachment to Owner’s Poles. 

 

28. “Rearrangement” is the moving of Attachments from one position to another on 

the same Pole. 

 

29. “Referee” is defined in Article 19.B, Resolution of Certain Disputes. 

 

30. “Specified Percentage” is defined in Article 11.B, Adjustment Payments. 
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31. “Transfer” is the removal of Attachments from one Pole and the placement of 

them or substantially identical Attachments upon another. 

 

32. “Unauthorized Attachment” means any affixation of any Licensee Attachment of 

any nature to any property of Owner, including Distribution Poles, which has not 

been previously authorized by Owner or authorized as required by this 

Agreement. Unauthorized Attachment may include, without limitation, any 

Attachment affixed to Owner’s Poles without permission from Owner as provided 

for in Article 9, Unauthorized Attachments, of this Agreement. Over-Lashing of 

existing facilities without an approved Appendix A from the Owner shall also be 

considered an Unauthorized Attachment. 

 

33. “Unauthorized Attachment Fee” means the fee to be paid by Licensee for each 

Unauthorized Attachment. 

 

ARTICLE 3 – SPECIFICATIONS 

 

Except as otherwise provided in Article 7.I, Maintenance of Poles and Attachments, referring to 

construction that has not yet been brought into conformity with the specifications mentioned 

herein, the use of the Poles covered by this Agreement shall at all times be in conformity with all 

applicable (1) RUS Standards as they apply to Licensee’s Attachments; and subsequent revisions 

thereof; (2) requirements of the National Electrical Safety code and subsequent revisions thereof 

(“NESC”); (3) the Specifications found in Appendix R which is incorporated into and made a 

part of this Agreement and subsequent revisions thereof; (4) The Bellcore Manual of 

Construction Procedures (Blue Book) and subsequent revisions thereof; (5) the Society of Cable 

Television Engineer’s (SCTE) Recommended Practices for Coaxial Cable Construction and 

Testing and subsequent revisions thereof; (6) the SCTE Recommended Practices for Optical 

Fiber Cable Construction and subsequent revisions thereof; and (7) the lawful requirements of 

public authorities.  Where there is a disagreement between the above-referenced Specifications, 

the more stringent shall apply. It is understood by both parties that the requirements of the NESC 

are minimum requirements. Certain requirements of the Owner that exceed or supplement the 

NESC are identified in Appendix R to this Agreement. Modifications of, additions to, or 

construction practices supplementing wholly or in part the requirements of the NESC and 

Appendix R, shall, when accepted in writing by both parties hereto through their agents 

authorized to approve such changes, likewise govern the joint use of Poles, which acceptance 

shall not be unreasonably withheld. 

 

ARTICLE 4 – ESTABLISHING ATTACHMENTS TO POLES 
 

A. Before Licensee shall make use of the Owner Poles under this Agreement, including 

Over-Lashing, it shall comply with the requirements set forth herein. Appendix A shall be sent 

either (i) by electronic mail with electronic mail “read” receipt obtained, or (ii) by being 

deposited in the United States mail with proper postage and properly addressed to the person 

receiving he Appendix A.  When transmittal by U.S. mail, the Licensee will also send an 

electronic mail message, return receipt requested, to Owner as notice that the permit information 

is being carried by the U.S. mail, and to notify the Owner of the impending fifteen (15) business 
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day interval to respond to Licensee’s permit. This is to prevent disputes regarding the fulfillment 

of the fifteen (15) business day interval below, and to avoid imposition of the “Unauthorized 

Attachment Fee”. 

 

B. APPENDIX A PROCEDURE 

 

1. Except in connection with (i) the placement of Non-Guyed Service Drops, (ii) 

Pole Transfers; or (iii) power supplies, amplifiers or risers, Licensee must submit 

to Owner an Appendix A for any Licensee construction on Owner Poles 

(including reconstruction of existing Pole lines, road improvement projects 

requiring the placement of new Poles and the Over-Lashing of Licensee’s cables) 

in association with the placement of new Licensee Attachments, Over-Lashing 

existing Attachments, or removal of existing Licensee Attachment on Owner 

Poles. (The intent of this procedure is for Licensee to provide notice to Owner for 

any Licensee construction resulting in a change in mechanical pole loading on 

Owner Poles due to Licensee’s Attachments and also notice for the addition or 

removal of Licensee Attachments for tracking of the total number of Licensee 

Attachments.) 

 

2. Licensee shall submit a completed Application on the form, attached hereto and 

identified as Appendix A or such other form as may be mutually agreed upon, 

specifying fully, to the extent applicable, the information shown on Appendix A. 

 

a. Application Fee – Except as to (1) installation of new Owner Poles where 

none currently exist, as provided for in Article 5.A, Placement of New 

Poles, and (2) road widening projects, each “Appendix A” submitted by 

Licensee, shall be accompanied with a check in the amount of fifty dollars 

($50.00) for Owner to process and log the Application.  No Appendix A 

form shall include more than fifty (50) Poles unless prior permission is 

obtained from the Owner. Failure to include payment of the fees when 

submitted the Appendix A will result, at the Owner’s option, in the 

returning of the Appendix A to Licensee unapproved or holding the 

Appendix A until payment is received.  Appendix A is solely for the 

removal of Licensee’s Attachments and are not subject to the Application 

Fee. With respect to (1) road widening projects and (2) installation of new 

Owner Poles where none currently exist, Licensee shall be required to 

submit an Appendix A, as provided for in other sections of this 

Agreement, but Application Fees shall not apply.  Licensee shall be 

allowed to establish an “escrow account” with Owner for the Application 

Fes provided for herein. Licensee shall maintain the “escrow account” at a 

level that is mutually agreed upon by both Parties, but not to exceed an 

amount equivalent to six (6) months forecasted permit activity. 

 

b. Inspection Fee – Licensee shall reimburse Owner the Actual Costs, except 

in the case of Transfers for road improvement projects and Owner’s 

installation of new Poles where none currently exist, including all labor, 
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materials, transportation, normal overheads and appropriate and 

reasonable other costs incurred by Owner in performing necessary field 

inspections and preparation of an estimate of the Make-Ready Costs of 

each Pole covered in the Appendix A. The Owner will provide, as a 

deliverable for the above Inspection Fees, a Pole inspection report with 

appropriate data as the Parties may agree upon. Licensee shall reimburse 

Owner for such costs within forty-five (45) days of receipt of the invoice 

from Owner. 

 

 Within fifteen (15) business days after the receipt of such completed Application 

(or ten (10) business days if the only work being done by Licensee on the 

Appendix A is Over-Lashing and no Owner Make-Ready is required) the Owner 

shall notify the Licensee in writing whether the Application is approved or 

rejected, and if Make-Ready construction by the Owner is required, an estimate 

for such costs.  If so approved or if not rejected within the fifteen (15) business 

day period the Application will be considered approved and the Licensee shall 

have the right to place Attachments on such Pole(s) as provide in this Agreement. 

If the Owner rejects the Application in whole or in part, the Owner will specify 

the reason(s). The Application shall be rejected only for good cause, as provided 

for in Article 1, Scope of Agreement. 

 

3. The Make-Ready Estimate shall offer sufficient detail so that Licensee can readily 

identify the components of the proposed Make-Ready Work and shall reflect costs 

that are verifiably comparable with Owner Actual Costs.  The Licensee may 

request clarification on the Make-Ready Cost before requesting the Owner to 

commence Make-Ready Work. The Owner’s total charges shall not exceed 120% 

of the estimate and otherwise shall be consistent with Article 8(G), unless such 

additional costs are caused by changes in Licensee’s plans from the original 

permit. 

 

4. Owner shall normally convince commence Make-Ready Work within twenty (20) 

business days of receipt of Licensee’s written acceptance of the Make-Ready 

Estimate and shall complete the Make-Ready Work consistent with its standard 

work order process. Licensee may request expedited handling of Owner’s work, 

and Licensee shall be responsible for the additional Actual Costs incurred by 

Owner for such expedited processing. To the extent it has the authority to do so, 

owner shall cause all other Licensees or Joint users to similarly expedite the 

completion of all Make-Ready Work. Owner shall use its best efforts to complete 

all Make-Ready Work within sixty (60) business days of receipt of Licensee’s 

written acceptance of the Make-Ready Estimate for the Make-Ready Work. 

Licensee shall make payment for Owner’s Make-Ready Work within forty-five 

(45) days of the written acceptance. 

 

5. Upon receipt of notice by Licensee from Owner that the Application has been 

approved or in the absence of rejection of the Application within fifteen (15) 

business days from the receipt of the completed Application, and after the 
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completion of any Transferring or rearranging which is required to permit the 

attaching of the Licensee’s Attachments on such Poles, including any necessary 

Pole replacements, the Licensee shall have the right hereunder to place such 

Attachments on such Poles in accordance with the terms of the Application and of 

this Agreement (including Article 3, Specifications). The Owner’s approval of an 

Appendix A Application shall be valid for one-hundred twenty (120) days. If the 

Licensee fails to (1) accept and make payment of Make-Ready Costs (if any) 

within one-hundred twenty (120) days of the Owner’s acceptance, or (2) initiate 

construction within one (1) calendar year, the Owner may, in its sole discretion, 

deem the terms and conditions outlined in the Appendix A null and void, and 

require the submission of another Appendix A on the part of the Licensee, along 

with engineering fees necessary to reimburse the Owner for revised engineering 

and cost estimates.  The Licensee must ensure that its new facilities can be 

constructed and maintained in accordance with Article 3, Specifications, of this 

Agreement.  Where field conditions preclude such compliance, Licensee shall 

notify the Owner prior to construction. 

 

C. An Appendix A that contains only removal of Attachments is not subject to any fees. Any 

Non-Guyed Service Drop that is placed by the Licensee on an Owner Pole shall be subject to all 

the terms and provisions of this Agreement, except as expressly provided in this Agreement. The 

placement of Non-Guyed Service Drops shall not alone create an absolute right to the space 

occupied by the Licensee. 

 

D. Licensee, without following the Appendix A procedure, may utilize vertical unused space 

below its Attachment as defined in Article 2, Explanation of Terms, for terminals, risers, power 

supplies or other vertical Attachments if the existing Attachment on such Pole is authorized, such 

use does not interface with the Owner’s operations or the operations of other Licensees or Joint 

Users presently attached to the Pole, and such use complies with the terms of this Agreement 

(including the provisions of Article 3, Specifications). Any such Attachment and Pole will be 

subject to all other provisions of this Agreement. 

 

E. Both Licensee and Owner shall place, Transfer and rearrange its own Attachments, and 

shall place guys and anchors to sustain any unbalanced loads caused by its Attachments. On 

existing Poles, each party will perform any tree trimming or cutting necessary for their initial or 

additional Attachments.  Required anchors and guys shall be in place and in effect prior to the 

installation of Attachments and cables. Each party shall, with due diligence, attempt at all times, 

to execute such work promptly and in such manner as not to interfere with the service of the 

other party. 

 

F. The cost of making Attachments on existing Poles, as provided herein, including the 

making of any necessary Pole replacements, shall be borne by the parties hereto in the manner 

provided in Article 8, Division of Costs. 

 

G. Licensee’s Attachment shall automatically be continued under the terms of this 

Agreement if any one of the following circumstances applies: 
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1. Licensee’s Attachment was licensed under the terms of a prior Pole Attachment 

Agreement; or 

 

2. Licensee had Attachments on the Pole—either licensed or unlicensed—as of the 

Effective Date. 

 

H. This Agreement may be used by the Licensee to install “wireless” equipment facilities to 

Owner Poles, so long as the equipment does not exceed Licensee’s one-foot of space and does 

not interfere with the facilities of Owner or other Licensees attached to Owner’s Poles. 

 

I. Except as provided for in Articles 12, Defaults, and 20, Term of Agreement, the Licensee 

shall have the right to transfer its Attachments from an existing Pole to a new Pole installed as 

part of a road widening project and to continue joint use on such Pole. If the Licensee is 

materially breaching this Agreement or acting in bad faith or failing to cooperate or 

communicate as provided in this Agreement, the Owner may terminate the Licensee’s rights 

under this Article 4.I, consistent with Article 12, Defaults. Furthermore, after any termination of 

the right to make Attachments to additional Poles, the Owner may terminate the Licensee’s 

rights under this Article 4.I if three (3) or more Unauthorized Attachments (as defined in Article 

9, Unauthorized Attachments) are found within any twelve (12) month period. The Owner may 

reinstate the Licensee’s rights under this Article 4.I if the Owner deems it appropriate. 

 

ARTICLE 5 – PLACEMENT OF NEW POLES 

 

A Whenever Owner requires new Pole facilities within the Licensee’s service territory for 

any reason, including an additional Pole line, an extension of an existing Pole line, or in 

connection with the reconstruction of an existing Pole line, it will normally notify Licensee to 

that effect in writing (verbal notice subsequently confirmed in writing may be given in cases of 

emergency) stating the proposed location and character of the new Poles and the character of 

circuits it intends to use thereon and indicating whether or not such Pole facilities will be, in the 

estimation of the Owner, suitable for Licensee’s Attachment.  In case of emergency, the Licensee 

will preliminarily respond verbally on an expedited basis that it does or does not want to seek to 

attach facilities to the new Poles and will generally describe its planned initial Attachments. 

Within a reasonable period (not to exceed fifteen (15) business days) after the receipt of such 

written notice, the Licensee will submit an Appendix A, as such may be required by Article 4, 

Establishing Attachments to Poles, above; however, Licensee shall not be subject to Application 

or Inspection Fees for such Appendix A. Should the Licensee fail to submit an Appendix A 

within fifteen (15) business days, and subsequently wishes to attach to new Pole facilities, 

Licensee must submit an Appendix A in accordance with Article 4, Establishing Attachments to 

Poles, including the payment of all applicable Application Fees, Inspection Fees and Make-

Ready Costs. 

 

B. Each party shall place its own Attachments on the new Joint Poles and place guys and 

anchors prior to tensioning strand to sustain unbalanced loads caused by its Attachments. Owner 

shall provide its normal initial right-of-way clearance on each side of the center line to the extent 

practicable, all right-of-way in excess of the normal swath to be borne by the party requiring the 
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additional width. Each party shall, with due diligence, attempt to execute its work promptly and 

in such manner as not to interfere with the service of the other party. 

 

ARTICLE 6 – RIGHT-OF-WAY FOR LICENSEE’S ATTACHMENTS 
 

While the owner and Licensee will cooperate as far as may be practicable in obtaining rights-of-

way for both parties on Joint Poles, the Owner does not warrant or assure to the Licensee any 

right-of-way privileges or easements on, over or across streets, alleys and public thoroughfares, 

and private or publicly owned property, and if the Licensee shall at any time be prevented from 

placing or maintaining its Attachments on the Owner’s Poles, no liability on account thereof 

shall attach to the owner of the Poles. 

 

ARTICLE 7 – MAINTENANCE OF POLES AND ATTACHMENTS 

 

A. The Owner shall maintain all Joint Poles in a safe and serviceable condition and in 

accordance with the Specifications mentioned in Article 3, Specifications, and shall replace, 

reinforce or repair such of these Poles as become defective.  Licensee acknowledges that Poles 

and related items carry hazardous voltages, deteriorate over time, and may contain various 

hazardous chemicals or properties.  Licensee shall instruct and equip its personnel, including its 

employees, contractors and other agents, of the hazards associated with working on Owner’s 

Poles and Licensee will provide necessary training and equipment for its representatives to safely 

execute their work on Owner’s Poles. Licensee shall, prior to working on a Pole that contains 

non-compliant or unsafe conditions, promptly notify Owner of any existing substandard 

condition (either physical, mechanical or electrical, etc.), that jeopardizes either the general 

public or workman safety and Owner will cause the existing condition to be promptly corrected.  

License’s workmen will not subject themselves or others to an unsafe condition.  Licensee shall 

become familiar with the terms of the appropriate material safety data sheet and comply with 

such terms and all directions contained therein or otherwise required by state and federal law 

regarding the maintenance, replacement and/or disposal of the Pole. Owner does not warrant, 

guarantee or imply that any Pole abandoned by Owner possesses sufficient mechanical strength 

as required by or far any use of Licensee. 

 

B. When replacing a Pole carrying terminals of aerial cable, underground connection, or 

transformer equipment, the new Pole shall be set in the same hole which the replaced Pole 

occupied, or immediately adjacent, and in a manner to facilitate Transfer of Attachments, 

unless special conditions make it desirable to set it in a different location. Replacement 

Poles where risers (dips) are installed should be set as close as possible to the existing Pole. 

The Owner will make reasonable effort to conduct a joint field review or otherwise 

coordinate with Licensee to determine the location of the proposed Pole. Reasonable effort 

will be made to coordinate locations of risers and Non-Guyed Service Drops with the 

locations of the power facilities serving the customer. 

 

C. Except during restoration efforts after natural disasters, such as hurricanes, ice 

storms, etc., whenever it is necessary to replace or relocate a Joint Pole, the Owner shall, 

before making such replacement or relocation give reasonable notice thereof in writing 

(except in case of emergency, when verbal notice will be given and subsequently confirmed 
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in writing) to the Licensee, specifying in such notice the time of such proposed replacement 

or relocation and the Licensee shall at the time so specified Transfer its Attachments to the 

new or relocated Pole. On highway relocation projects, the schedule for Transfers shall be 

consistent with the ''utility adjustment schedule" and any subsequent revisions. 

 

1. An alternate method of notification (as opposed to the above described written 

method of notification) may be used when mutually agreed upon by both 

parties. The electronic notification system of Pole Transfer request, provided 

by the National Joint Utilities Notification System ("NJUNS"), may be used 

as the notification required by this article. As a prerequisite for use of this 

system, both parties shall have and properly utilize the necessary electronic 

equipment and correct NJUNS member codes as provided by each party to the 

other and as required by NJUNS for this system and mutually agree to its use 

as a substitute for the written notice of Transfers required under this Article 7, 

Section  C. 

 

 

D. Transfer of Licensee's Attachments by the Owner - In any case where it is mutually 

beneficial and agreeable by both parties, the Owner or its Contractors may Transfer the 

Attachments of the Licensee and the Licensee will reimburse the Owner such costs the 

Owner incurs in making such Transfers on behalf of the Licensee. When the Transfer can be 

accomplished concurrently with other work that the Owner is undertaking on the same Pole, 

the charges for such Transfers will be in accordance with pricing detailed in Article 7.D.4, 

or such other amounts as may be agreed to by the parties. The Owner will use due diligence 

and care in making such Transfers so as not to damage or cause a disruption in the services 

provided by the Licensee. However, except in cases of gross negligence or willful 

misconduct, the Owner shall not be liable for any damages or disruptions in service that may 

occur as a result of Transfers made in behalf of the Licensee.   

 

1. Normally Scheduled Construction - Approval for such Transfers made 

by the Owner on behalf of the Licensee during normally scheduled 

construction shall be obtained prior to making such Transfers and will be 

made on a project by project basis unless otherwise agreed upon. 

 

2. Emergency Construction - In such cases, in the judgment of Owner, a 

Pole requires immediate replacement due to a dangerous condition or 

conditions, the Owner or its contractors will replace the Pole and may 

Transfer the Licensee's Attachments without prior permission. The Owner 

shall use reasonable care to avoid damage to Licensee's facilities and shall 

notify the Licensee of such Transfer after work is completed. 

 

3. Facility Types To Be Transferred - The Owner or its contractors will 

only Transfer Attachments which require a bolt, clamp, or "J" hook either 

installed through the Pole or otherwise attached. All service wire 

Attachments to a single "J" hook shall be Transferred at the rate stated 

below. The hardware on the old Pole will be used to attach to the new 

13.10.a

Packet Pg. 218

A
tt

ac
h

m
en

t:
 C

M
 1

1-
06

-1
8,

 E
xh

ib
it

 A
, a

ss
et

 p
u

rc
h

as
e 

ag
re

em
en

t 
w

it
h

 P
o

in
t 

B
ro

ad
b

an
d

, 1
1-

06
-1

8 
 (

29
2-

18
 :

 R
e-

ap
p

ro
vi

n
g

 t
h

e 
as

se
t 

p
u

rc
h

as
e



14 

 

Pole. The Owner or its contractors shall not supply any additional material 

in making Transfers of Licensee's Attachments. 

 

Pricing for Transfers - When the Owner Transfers the Attachments of the Licensee in 

accordance with the above provisions, the price per attachment transferred will be as detailed 

below. The pricing for Transfers shall be effective with the execution of this Agreement and will 

continue for 2018. The costs in subsequent years shall be adjusted in accordance with the Handy 

Whitman Index, South Atlantic Region, Account 364. Multiple Attachment Transfers on a Pole 

will be billed on a per Attachment basis, not on a per Pole basis. Transfers under this agreement 

only applies to cables attached in the communications zone.  A separate contract is required 

for cable connected in the power zone of the pole.  

4.  

 
Costs to Transfer Licensee's Attachments Concurrently with Other Work by Owner 

 

Duration Cable Attachments Service Drop     I 
Contract start date to  $52.98 $31.78        I 

 

 

E. Should (i) the Owner elect not to Transfer Licensee's facilities under the above terms, 

and (ii)  Licensee fails to Transfer its Attachments to the new Joint Pole on the date 

specified for such Transfer of Attachments ("Licensee Transfer Date") and after all 

necessary third  party  and Owner responsible Transfers have been accomplished, the Owner 

may elect to relinquish the ownership of the old Pole from which it and all other Licensees 

and Joint Users have removed their Attachments with the giving of verbal notice to be 

subsequently followed in writing. If the Owner so elects, such old Pole shall, with the giving 

of ten (10) business days’ notice as provided for above, at no cost to the Licensee, become 

the property of the Licensee, as is, and the Licensee shall save harmless the Owner from all 

obligations, liabilities, damages, costs, expenses or charges incurred thereafter, and not 

arising out of anything theretofore occurring because of, or arising out of, the presence or 

condition of such Pole or of any  Attachments  thereon.  In instances where the Owner is the 

owner of such Pole, the unused portion of the Pole above the Licensee's Attachments shall 

be cut off and removed by the Owner before relinquishing ownership, if the Pole remains in 

structural conflict with the power route. 

 

 

F. Should the Owner elect not to Transfer Licensee's facilities under the above terms, and 

should the Licensee fail to Transfer its Attachments to the new Joint Pole after the date specified 

for such Transfer of Attachments and after all third party and Owner responsible Transfers have 

been accomplished, whichever is later ("Licensee Transfer Date"), and if the Owner does not 

elect to relinquish the ownership of the old Pole from which it has removed its Attachments, the 

parties will have the following rights, in addition to any other rights and remedies available 

under this Agreement: The Licensee shall pay the Owner the following amounts until the 

Licensee has Transferred its Attachments and notified the Owner in writing or through NJUNS 

that the Transfer has been accomplished: (a) $5.00 per Pole per month beginning with the 61st 

day after the Licensee Transfer Date and through and including the 240th day after the Licensee 

Transfer Date, (b) $10.00 per Pole per month (instead of $5.00) beginning with the 241st day 
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after the Licensee Transfer Date. In addition, the cost incurred by the Owner to return to the job 

site and remove the old Pole will be paid by the Licensee. Notwithstanding the above, Licensee 

shall not be subject to penalties where Owner has not used the correct NJUNS member code, as 

provided by the Licensee to notify Licensee of the clearance to Transfer Attachments.  In cases 

of Transfer requests with incorrect NJUNS member codes, the Licensee shall make reasonable 

efforts to route to the appropriate party. In the event the Licensee notifies the Owner that the 

Transfer has been accomplished and the Owner returns to the job site to remove the old Pole and 

discovers that the Transfer has not been made, then the Licensee will pay the Owner's cost of the 

trip to and from the job site. The intent of this paragraph is to ensure timely Transfers and 

minimize situations of two (2) or more Poles needlessly remaining at the same location for 

extended periods of time. The aforementioned provisions of this paragraph will only apply when 

Poles are installed in a manner consistent with Article 7.B. 

 
1.  Transfer penalties shall not apply during the first six (6) months after the Effective 

Date of this agreement for outstanding Transfers for which Licensee has received 

appropriate notice prior to the Effective Date. Transfers identified during the Initial 

Inventory shall not be subject to the penalties above for the first six (6) months after 

notice to the Licensee. 

 

Each party shall at all times maintain all of its Attachments in accordance with the Specifications 

mentioned in Article 3, Specifications, and shall keep them in safe condition and in thorough 

repair. Licensee's Attachments shall be identified and marking standards as approved by Owner. 

Attachments previously in place on Owner's Poles shall be so identified by Licensee as regular or 

emergency work occurs or at the next system rebuild opportunity, but not later than five (5) years 

from the Effective Date of this Agreement. Licensee shall be responsible for periodically 

inspecting its Attachments to ensure they have permanent identification markers. After the fifth 

year should Owner encounter any of Licensee's Attachments without permanent identification 

markers, Owner may notify Licensee provided that Owner can identify the Attachments as 

belonging to Licensee. If the markers are not placed within sixty (60) days of such notice, then 

Owner may install the necessary markers, and Licensee shall reimburse Owner for the cost of 

such work. 

 
G. Each party shall be responsible for right-of-way maintenance for its own facilities at its own 

expense. 

 

H. Any existing joint use construction of the parties hereto which does not conform to 

the Specifications mentioned in Article 3, Specifications, shall be brought into conformity 

therewith as soon as practicable. When such existing construction shall have been brought 

into conformity with said Specification, it shall at all times thereafter be maintained as provided 

in G of this Article. 

 

I. The cost of maintaining Poles and Attachments and of bringing existing joint use  

construction into conformity with said Specifications shall be borne by the parties hereto in the 

manner provided in this Agreement. 

 

J. Owner shall have the right to require the Licensee, within one hundred twenty (120) days 
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after the Licensee Transfer Date (as defined in Article 7.E), either (a) to Transfer its Attachments 

from an existing Pole to a new Pole that is erected to carry the same or a similar service or 

Attachments that are on the existing Pole, or (b) to remove its Attachments from  the existing Pole 

and terminate joint use as to the existing Pole, and the choice of option (a) or (b) will be the 

Licensee's, Or, if neither the Owner nor the Licensee desires a Transfer, the Owner may elect to 

abandon the existing Pole to the Licensee as provided in Article 10, Abandonment of Joint Use 

Poles. In the case of any such Transfer, the costs of transferring the Licensee's Attachments will be 

paid by the Licensee. 

 

ARTICLE 8 – DIVISION OF COSTS 

 

A. NEW POLES INSTALLED WHERE NONE CURRENTLY EXIST.  If joint use is 

established pursuant to Article 5.A, Placement of New Poles, above, the cost of erecting new Joint 

Poles coming under this Agreement, to construct new Pole lines, or to make extensions to existing 

Pole lines shall be borne by the parties as set forth in this Article 8.A. Poles installed to accommodate 

a road improvement project shall be administered in a manner consistent with this Article 8, Section 

A. If joint use is not established pursuant to Article 5.A, Placement of New Poles, above, the 

provisions of Article 8.J below will control. 

 

1 .In the case of a Pole larger than that required by the Owner, Licensee and the 

Joint User, the extra height or strength of which is due solely to the Licensee's 

requirements, the Owner shall pay all costs associated with the construction of a 

Pole satisfactory for the Owner and Joint User's needs (and the Licensee shall pay 

to the Owner the remaining costs of erecting the Pole larger than that required by 

the Owner and the Joint User. If in connection with the construction of a Pole the 

Licensee makes the payment required by this paragraph, then the Licensee shall in 

the future be entitled to attach on such Pole  even if the Pole does not at that time 

become a Joint Pole; provided, however, if the Licensee does not attach to the 

Pole within one (1) year from the date the Pole was set, then the Licensee shall no 

longer be entitled to attach on such Pole. 
 

2. In the case of a larger Pole, the extra height or strength of which is due to the 

requirements for additional space or the requirements for proper ground clearance 

or of public authorities or of property owners, necessary for all parties (other than 

requirements with regard to keeping the wires of one party only clear of trees), the 

difference between the Cost in Place of such Pole and the Cost in Place of a Pole 

solely satisfactory for the Owner shall be shared equally by the Licensee, any 

Joint User and the Owner, the rest of the cost of erecting such Pole to be borne by 

the Owner. 

 

 

3.  A Pole, including all appurtenances or fixtures, erected between Poles to provide 

sufficient clearance and furnish adequate strength to support the circuits of both 

the Owner and the Licensee, which it would have been unnecessary to erect if 

joint use had not been undertaken, shall be erected at the sole expense of the 

Licensee, or in  the case on multiple Licensees and Joint Users on the Joint Pole, 

the cost shall be equally divided among all Licensees or Joint Users requiring the 
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midspan Pole. 
 

 

B. PAYMENTS DO NOT AFFECT OWNERSHIP. Any payments for Poles made by the 

Licensee under any provisions of this Article shall not entitle the Licensee to the ownership of any 

part of said Poles for which it has contributed in whole or in part. 

 

C. REPLACEMENT OF EXISTING JOINT POLES. Where an existing Joint Pole is replaced 

for reasons other than maintenance by a new one, the cost shall be divided as specified below. The 

replaced Pole shall be removed and retained by Owner. 

 

1. A Pole satisfactory for the Owner's needs which can also accommodate the facilities 

of the Licensee shall be erected at the sole expense of the Owner. If without making 

proper application for attachments as specified in this Agreement, the Licensee places 

one or more Attachments on a Pole and thereby creates a violation of Article 3, 

Specifications,  or otherwise renders the Pole unsuitable for joint use, or interferes 

with or causes violations of Article 3, Specifications, for the other attachers to the 

Pole, then  the Licensee must pay the full cost of removing and replacing the Pole 

with a Pole of sufficient size to remedy the violation or render the Pole suitable for 

joint use, plus the cost of all Transfers and other work incident thereto. 

 

2. A Pole larger than the existing Pole, which is installed to replace an existing Pole, the 

extra height or strength of which is due wholly to the Owner's requirements or 

requirements as to keeping the Owner's wires clear of trees or other obstructions shall 

be erected at the sole expense of the Owner. The Owner shall bear the full expense of 

replacing or Transferring all the Owner's Attachments and the Licensee shall bear the 

full expense of replacing or Transferring all the Licensee's Attachments. 

 

3. In the case of a Pole larger than the existing Pole, the extra height or strength of 

which is due wholly to the Licensee's requirements including Licensee's requirements 

as  to keeping the Licensee's wires clear of trees or other obstructions, the Licensee 

shall pay to the Owner the Make-Ready Cost of the new Pole. 

 

4. Except as to existing contracts with other Licensees or joint users, in the case of a 

Pole larger than the existing Pole, which is installed to replace an existing Pole,  the 

extra height or strength which is due to the requirements of both parties for additional 

space or the requirements for proper ground clearance or of public authorities or of 

property owners, (other than requirements with regard to keeping the wires of one 

party only clear of trees), the difference between the Cost in Place of such Pole and 

the Cost in Place of the existing Pole shall be shared equally by the Licensee arid the 

Owner, the rest of the cost of erecting such Pole to be borne by the Owner. The 

Owner and Licensee shall replace or Transfer all Attachments at their own expense. 

 

5. For purposes of this Article 8.C, any Pole on which the Licensee has placed or 

places an Attachment shall be deemed satisfactory to the Licensee whether or not 

the terms of this Agreement have been satisfied. 
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D. RESPONSIBILITY FOR OWN ATTACHMENTS.   Each party shall place, maintain, 

rearrange, Transfer and remove its own Attachments at its own expense except as otherwise 

expressly provided herein. 

 

E. MAINTENANCE AND REPLACEMENT COSTS.  The expenses of maintaining Joint 

Poles shall be borne by the Owner thereof except that the cost of replacing Poles shall be borne 

by the parties hereto in the manner provided elsewhere in this Agreement. 

 

F. SERVICE DROPS.  Where an existing Pole is replaced by a taller one to provide the 

necessary clearance for the Licensee’s Service Drop, the Licensee shall pay to the Owner the 

installed cost of the new Pole plus the labor costs of replacing or Transferring of the Attachments 

on the existing Pole and the cost to remove the existing Pole, minus any salvage value. 

 

G. PAYMENT BASIS.  Payments made under the provisions of this Article may be based 

on the estimated or actual cost as mutually agreed upon (including overhead) of making such 

changes but in no event, however, shall either party be required to pay for such changes more 

than 120% of the estimated cost supplied by the other if such cost estimate shall have been 

requested and furnished before the changes were made. 

 

H. CORRECTIVE MEASURES.  Subsequent to the Initial Inventory as specified in Article 

11, Adjustment Payments, of this Agreement, within a reasonable time, not to exceed two (2) 

years after the Effective Date of this Agreement, the Owner may schedule, at its sole discretion 

and at a time convenient for both the Owner and the Licensee, a joint safety inspection to 

determine any Licensee-caused safety violations (“Initial Safety Inspection”). If the Owner and 

the Licensee cannot agree on a convenient schedule, the Owner may, at its sole discretion, 

proceed with the Initial Safety Inspection and the Licensee will be provided with the results and 

findings in a format to facilitate Licensee’s verification of the findings.  The parties will use their 

best efforts to involve third party attacher(s) of the Initial Safety Inspection and in the correction 

of existing violations, consistent with the terms of their respective agreements and at the third 

party attacher’s expense.  In the event a violation that poses an imminent danger to persons or 

property is discovered (“Imminent Danger Violation”), Licensee shall correct such violation 

immediately.  Should Licensee fail to correct such violation after notice, the Owner may correct 

the violation and bill Licensee for the actual costs incurred.  Licensee and Owner shall share 

equally in the Initial Safety Inspection cost, whether or not Licensee participates in such Initial 

Safety Inspection as discussed above.  Licensee shall not be subject to any safety violation 

penalties pursuant to the Initial Safety Inspection provided that Licensee corrects any Non-

Imminent Danger Violation discovered during the Initial Safety Inspection within eighteen (18) 

months of the documentation and reporting of the non-compliant conditions.  Notwithstanding 

the foregoing grace period, in the event Owner or an Outside Party prevents Licensee from 

correcting a Non-Imminent Danger Violation, the timeframe for correcting such violation shall 

be extended to account for the time during which Licensee was unable to correct the violation 

due to such Owner or Outside Party’s action. Licensee will not be responsible for the costs 

associated with violations caused by others. In all circumstances, the parties will work together 

to maximize safety while minimizing the cost of correcting any such deficiencies, but the 

Licensee shall be responsible for the full cost of any necessary or appropriate corrective 

measures associat4ed with violations caused by Licensee’s Attachments, including removal and 
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replacement of the Pole and all Transfers or other work incident thereto.  Licensee shall ensure 

that its employees, agents, contractors or other Outside Parties, which Licensee causes to work 

on Owner Poles, will be notified of pending, unresolved Poles requiring corrective actions, prior 

to activities on such Poles, and Licensee shall not allow unqualified, or improperly equipped 

personnel to work on such Poles. 

 

I. If the Owner and the Licensee have completed a joint safety inspection within two (2) 

years prior to the execution date of this Agreement, the Owner may consider, at its sole 

discretion, extending the schedule for the Initial Safety Inspection to commence on 

approximately the fifth anniversary of the initiation of the most recently completed joint safety 

inspection.  Following the Initial Safety Inspection, and not more than once every five (5) years, 

Owner may perform periodic system-wide safety inspections of Licensee Attachments upon six 

(6) months advance written notice.  Such notice shall describe the scope of the inspection and 

provide Licensee with an opportunity to participate.  Licensee will pay a pro-rata share of the 

Owner’s inspections costs and will incur its own costs to participate in such periodic safety 

inspections.  The Licensee’s pro-rata share of Owner’s cost will be equal to the percentage of the 

total violations related to Licensee’s Attachments as identified during the Safety Inspection 

unless Licensee can clearly demonstrate that they did not cause the violation.  If any Attachment 

of the Licensee is found to be a Non-Imminent Danger Violation of Article 3, Specifications, and 

Licensee has caused the violation, Licensee shall have sixty (60) days to correct any such 

violation upon written notice from Owner, or within a longer, mutually agreed-to time to be not 

more than an additional sixty (60) days. Owner may impose a penalty in the amount of one 

hundred ($100.00) dollars for any violation caused by the Licensee that is not corrected within 

sixty (60) days of written notice from the Owner or within the alternative time-frame agreed to 

by the parties.  In the event an Imminent Danger Violation is discovered, Licensee shall correct 

such violation immediately, and in no case in more than twenty-four (24) hours. Should Licensee 

fail to correct such Imminent Danger Violation within twenty-four (24) hours after notice, the 

Owner may correct the violation and bill Licensee for the actual costs incurred.  In all 

circumstances, the parties will work together to maximize safety while minimizing the cost of 

correcting any such deficiencies, but the Licensee shall be responsible for the full cost of any 

necessary or appropriate corrective measures associated with violations caused by Licensee’s 

Attachment, including removal and replacement of the Pole and all Transfers or other work 

incident thereto.  Licensee will not be responsible for the costs associated with violations caused 

by others. Licensee shall ensure that its employees, agents, contractors or other Outside Parties, 

which Licensee causes to work on Owner Poles, will be notified of pending, unresolved Poles 

requiring corrective actions, prior to activities on such Poles, and Licensee shall not allow 

unqualified, or improperly equipped personnel to work on such Poles. 

 

1. If any Attachment of the Owner is found to be in violation of Article 3, 

Specifications, and Owner has caused the violation, then the parties will work 

together to minimize the cost of correcting any such deficiencies, but the Owner 

shall be responsible for the full cost of any necessary or appropriate corrective 

measures, including removal and replacement of the Pole and all Transfers or 

other work incident thereto. 
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2. If there exists a violation of Article 3, Specifications, and it cannot be determined 

whose Attachment has caused such violation or there is a mixture of the parties 

causing the violation, then the parties will work together to minimize the cost of 

correcting any such deficiencies, and all parties and Outside Parties whose 

Attachment may have caused such violation will share equally in such costs; 

provided, however, that if a party can modify its Attachments so that they no 

longer may be a cause of the violation or deficiency, then such party may elect to 

make such modification instead of otherwise sharing in such costs.  Such a 

modification shall not relieve a party from sharing in such costs if the party 

making the modification could still have been a cause of any deficiency that 

remains. 

 

3. if one or more Outside Party’s Attachment cause the violation, then such Outside 

Party shall pay the corrective costs incurred by all who have Attachments on the 

Pole, including for the Licensee, Owner and any other attachees; and the Owner 

will make reasonable effort to cause the Outside Party to make such payment. 

 

J. WHEN EXISTING POLES NOT IN JOINT USE BECOME JOINT POLES. When an 

existing Pole not in joint use becomes a Joint Pole, the Licensee shall pay all Make-Ready Costs 

associated with the Licensee attaching to the Pole. 

 

K. MAKE-READY WHEN APPENDIX A IS NOT REQUIRED.  The Owner shall not be 

obligated to pay Make-Ready Costs for any initial or additional Licensee Attachment for which 

an Appendix A is not required. 

 

ARTICLE 9 – UNAUTHORIZED ATTACHMENTS 
 

All attachments identified on the Initial Inventory which comply with the Specifications listed in 

Article 3, Specifications, shall be considered authorized.  If any Attachment made after the Initial 

Inventory or Actual Inventory is identified for which the Appendix A requirements (as set forth 

herein) have not been satisfied (“Unauthorized Attachment”), or if Licensee is found making 

Attachments for which an Appendix A is required after the Effective Date  but prior to the Initial 

Inventory, then the Licensee shall pay to the Owner a one-time fee of one hundred dollars 

($100.00) per Attachment plus a sum equal to the Adjustment Payments that would have been 

payable form and after the date the Attachment was first placed on the Owner’s Pole as 

determined from Licensee’s records or other evidence; provided, however, that if the date on 

which the Attachment was made cannot be determined, then the Licensee will pay a sum equal to 

the Adjustment Payments that would have been payable from and after the date the most recent 

Inventory (Initial or Actual) was conducted.  In addition, the Owner, without prejudice to its 

other rights or remedies under this Agreement, may require the Licensee to submit within fifteen 

(15) business days of written notice from the Owner an Appendix A along with supporting 

engineering design data for each such Attachment, and upon review of such information, Owner 

may require the Licensee to (1) make or pay for such modifications as may be specified by 

mutual consent of the parties or, if the parties in good faith cannot agree, as determined by a 

Referee pursuant to Article 19, Resolution of Certain Disputes, to comply with applicable safety 

codes and the terms of this Agreement, or (2) if the Licensee has placed during the past twelve 
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(12) months Unauthorized Attachments at three (3) or more different Pole line locations or if 

non-approval of Appendix A is justified, Owner may declare the Licensee in Default of this 

Agreement and the provisions of Article 12, Defaults, shall apply.  Nothing herein shall relieve 

the Licensee of its obligation to maintain Attachments at all times in conformity with Article 3, 

Specifications. 

 

ARTICLE 10 – ABANDONMENT OF JOINT USE POLES 
 

A. If the Owner desires at any time to abandon any Joint Pole, except as provided in Article 

7.C, Maintenance of Poles and Attachments, it shall give the Licensee notice in writing to that 

effe4ct at least sixty (60) days prior to the date on which it intends to abandon such Pole. If at the 

expiration of sixty (60) days from the date of the Licensee having all necessary clearances to 

Transfer its Attachments and the Owner shall have no Attachments thereon, but Licensee has not 

removed its Attachments, such Pole shall thereupon become the property of the Licensee, as is, 

and the Licensee shall save harmless the Owner from all obligation, liability, damages, cost, 

expenses or charges incurred thereafter, and not arising out of anything theretofore occurring 

because of or arising out of the presence or condition of such Pole to the Owner. Owner shall 

further evidence transfer of title to the Pole by appropriate means.  Credit shall be allowed for 

any payments which the Licensee may have made under the provisions of Article 8, Division of 

Costs, when the Pole was originally set, provided the Licensee furnishes proof of such payment. 

 

B. The Licensee may at any time abandon the use of a Joint Pole by removing any and all 

Attachments it may have thereon and by giving written notice thereof. 

 

ARTICLE 11 – ADJUSTMENT PAYMENTS 

 

A. The Initial Inventory shall commence within one year of the Effective Date of the 

Agreement.  Additionally, not more often than once every five (5) years, unless otherwise 

mutually agreed by the parties, subsequent inventories of Attachments shall be made by 

representatives of the parties to determine the number of Licensee’s Attachments to Owner 

Poles. Owner shall provide six (6) months advance written notice of any such inventory 

describing the scope of the Actual Inventory so that License may play and budget for such 

Actual Inventory. 

 

B. Unless prevented by the provisions of a third-party agreement, Actual Inventories shall 

include all Outside Parties attached to Owner’s Poles. Where multiple Outside Parties are 

included in the inventory, all participating Outside parties shall incur a prorated share of the cost 

of making the Actual Inventory. For a year in which there is no Actual Inventory, the number of 

Licensee’s Attachments used in calculating the Adjustment Payments shall be based on the 

number of new Licensee Attachments which Licensee has placed during the year, in addition to 

the number of Licensee Attachments for which Licensee was charged Adjustment Payments in 

the previous year, less any removals reported by Licensee.  Licensee shall also be invoiced for 

the rent due for the prior year’s “Initial Attachments” under an Appendix A as a one-time charge. 

In addition to Appendix A Attachments, the Licensee will either report on a calendar quarterly 

basis the number of Attachments installed that are not subject to Appendix A, or the Licensee 

and Owner may agree to use a Specified Percentage adjustment in the number of Licensee’s 
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Attachments.  The “Specified Percentage” shall be 102% annually until the next Actual 

Inventory.  After each Actual Inventory, beginning with the next Actual Inventory, the Specified 

Percentage shall be the average yearly percentage increase during the years since the previous 

Actual Inventory. The Specified Percentage will be used solely to adjust for Non-Guyed Service 

Drops-type Attachments where Appendix A is not required by the terms of this Agreement. 

 

C. For a year for which there is an Actual Inventory, the Adjustment Payments provided for 

herein shall be based on the Actual Inventory; but there shall also be the adjustment provided for 

in the next section. 

 

D. For a year for which there is an Actual Inventory, the following adjustment shall be 

made: 

 

1. The difference between the number of Licensee Attachments found by the Actual 

Inventory for the year in question and the number of Attachments for which 

Licensee was most recently invoiced for Adjustment Payments, shall be prorated 

evenly based on the assumption that such Licensee Attachments were added 

evenly over the period since the last Actual Inventory, as provided in the 

Adjustment Chart below. 

 

2. If the number of Licensee Attachments in the previous annual rental invoice is 

greater than the number of Joint Poles found by the Actual Inventory, then 

Licensee shall be entitled to a pro-rata refund from the Owner or a credit to the 

Licensee. 

 

E. The applicable computation of payments and calculations as above provided shall be 

made on or about December 1st of each year for the next year’s Adjustment Payments, each party 

acting in cooperation with the other. 

 

F. Adjustment Payments per Licensee Attachment due from the Licensee to Owner shall be 

as indicated in the table below. The undisputed Adjustment Payment herein provided shall be 

paid within forty-five (45) days after Licensee’s receipt of the invoice. 

 
ANNUAL ADJUSTMENT PAYMENT PER ATTACHMENT (or "RATE") 

 

  
Duration 

Adjustment Payment 
Amount Paid in Advance 

Payment 

Invoice 

Date 
    

  

Jan. 1, 2022-Dec.31, 2022 
$19.07 Jan. 1, 2022 

 

For years after 2022, the annual Adjustment Payment per Attachment shall be increased by 

applying the annual change for account 364 for the South Atlantic Region from the latest version 

of the Handy Whitman Index. 

 

G. The parties acknowledge and agree that the above rates, and some of the terms and 
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conditions of this Agreement, are the result of a settlement between the parties. These rates are 

not necessarily a reflection of the actual costs of joint use to the parties. 

 

ARTICLE 12 – DEFAULTS  
 

A. In the event either party deems an event of default has taken place and prior to engaging 

in the formal default provisions in this Agreement, the system General Manager of the cable 

system and the President/CEO/General Manager of the Owner shall meet in person or on the 

telephone to attempt to resolve the matter in good faith within ten (10) business days of the 

initial request of either party to meet. 

 

B. In the absence of resolution of the matter in accordance with Article 12, Section A, the 

aggrieved party may provide a notice of default to the other party in writing. Should such default 

continue for thirty (30) days after due notice thereof in writing describing the nature of the 

default, the rights under this Agreement may be suspended insofar as concerns the granting of 

future attachments or other joint use.  Upon receipt of such notice of default, the party alleged to 

be in default shall either work diligently and cooperatively with the aggrieved party to correct 

such default or present sufficient evidence that a default does not exist or is not the fault of the 

party alleged to be in default.  If such default is due or is alleged to be due to the Licensee’s 

performance or non-performance and such default shall continue for a period of ninety (90) days 

after such suspension, Owner may, at its sole discretion and option, terminate this Agreement, 

deny future Attachments and/or remove the Attachments of Licensee at Licensee’s expense, and 

no liability therefore shall be incurred by the Owner because of any or all such actions. 

Notwithstanding the foregoing, the cure periods may be extended upon mutual agreement of the 

parties if a cure is not reasonably possible within the time frames specified above. 

 

C. Without limiting the effect of the provision of the immediately preceding paragraph, if 

after reasonable notice Licensee shall default in the performance of any work it is obligated to do 

under this Agreement, the Owner may elect to do such work, and the Licensee shall reimburse 

the Owner for the cost thereof.  Owner shall notify the Licensee in advance of its intent to do the 

work and the approximate cost of doing such work. Failure on the part of the Licensee to make 

such a payment, as set forth in Article 17, Bills and Payment for Work, shall, at the election of 

the Owner, constitute a default under Section B of this Article 12. 

 

ARTICLE 13 – RIGHTS OF OTHER PARTIES 

 

A. If Owner, prior to the execution of this Agreement, conferred upon others, not parties of 

this Agreement (“Outside Parties”), by contract or otherwise, rights or privileges to attach to, 

and/or reserve space on any of its Poles covered by this Agreement, nothing herein contained 

shall be construed as affecting said rights or privileges with respect to existing Attachments of 

such Outside Parties, which Attachments shall continue in accordance with the present practice; 

all future Attachments of such Outside Parties shall be in accordance with the requirements of 

Section B below, except where such Outside Parties have by agreements entered into prior to the 

execution of this Agreement acquired enforceable rights or privileges to make Attachments 

which do not meet such space allocations. Owner shall derive all of the revenue accruing from 

such Outside Parties. Any contractual rights or privileges of Outside Parties recognized in this 
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paragraph shall include renewals of or extensions of the term (period) of such contracts. 

 

B. In the event any Pole or Poles of Owner to which Licensee has made its Attachments 

would, but for the Attachments of Licensee, be adequate to support additional facilities desired 

by Owner, Owner’s subsidiary or affiliate, or by a Joint User with whom Owner has a prior 

agreement and which Joint User is either occupying space or has requested to attach or reserve 

space on such Pole(s) prior to the placement of Licensee’s Attachment on such Pole(s), then 

Owner shall notify Licensee of any changes necessary to provide an adequate Pole or Poles and 

the estimated costs thereof. Upon receipt of such notice, Licensee shall remove its Attachments 

at its sole expense or reimburse Owner, on demand, for all reasonable costs incurred by Owner in 

making such changes. Should Licensee submit a request to make a new Attachment on a Pole 

that a Joint User is not already attached to but on which the Joint User has reserved space, Owner 

will provide notice of such space reservation to Licensee, provided that Owner has such 

knowledge on or prior to the date of Licensee’s Attachment request. 

 

C. If Owner desires to confer upon others not parties to this Agreement (“Outside Parties”), 

by contract or otherwise, rights or privileges to attach to any of its Poles covered by this 

Agreement, it shall have the right to do so, provided all such Attachments of such Outside Parties 

are made in accordance with the following: (1) such Attachments shall be maintained in 

conformity with the requirements of Article 3, Specifications, and (2) such Attachments shall not 

be located within the space allocation of Licensee.  Owner shall derive all of the revenue 

accruing from such Outside Parties. 

 

D. Except as to Joint Users already attached to Owner’s Poles, any rights and privileges 

granted under this Article to others not parties hereto, Owner shall make good faith efforts to 

assist the Licensee get paid by an Outside Party in connection with Outside Party Make-Ready. 

 

E. Except as to Joint Users already attached to, or reserving space on, Owner’s Poles, in no 

event will Licensee be responsible for any Make-Ready or other costs incurred for the benefit of 

an Outside Party and such costs shall immediately be reimbursed to Licensee from such Outside 

Party. 

 

F. The Owner will make good faith efforts to have the Licensee paid by an Outside Party in 

connection with Outside Party Make-Ready. 

 

ARTICLE 14 – ASSIGNMENT OF RIGHTS 

 

A. Except as otherwise provided in this Agreement, Licensee shall not assign or otherwise 

dispose of this Agreement or any of its rights or interests hereunder, or in any of the Joint Poles, 

or the Attachments or rights-of-way covered by this Agreement, to any firm, corporation or 

individual, without the written consent of the Owner, which consent shall not be unreasonably 

withheld or delayed, except to the United States of America or any agency thereof; provided, 

however, that nothing herein contained shall prevent or limit the Licensee’s right and obligation 

to assign the Agreement to Licensee’s corresponding reorganized entity pursuant to the terms of 

a plan of reorganization in connection with a bankruptcy proceeding with respect to Licensee, 

and/or its affiliates, or to mortgage any or all of its property, rights, privileges and franchises, or 
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lease or transfer any of them to another Licensee corporation organized for the purpose of 

conducting a business of the same general character, or to enter into any merger or consolidation; 

and, in case of the foreclosure of such mortgage or in case of lease, transfer, merger or 

consolidation, its rights and obligations hereunder shall pass to, and be acquired and assumed by, 

the purchaser at foreclosure, the transferee, lessee, assignee, merging or consolidating company, 

as the case may be; and provided further that, subject to all of the terms and conditions of this 

Agreement, Licensee may permit any corporation conducting a business of the same general 

character as that of such party, and owned, operated, leased and controlled by it, the use of all or 

any part of the space reserved hereunder on any Pole covered by this Agreement for the 

Attachments used by such party in the conduct of its said business; and for the purpose of this 

Agreement, all such Attachments maintained on any such Pole by the permission as aforesaid of 

Licensee shall be considered as the Attachments of Licensee and the rights, obligations and 

liabilities of such party under this Agreement, with respect to such Attachments, shall be the 

same as if it were the actual owner thereof. 

 

B. Written consent from the Owner may be made contingent upon prior receipt of: 

 

1) New insurance certificates in the name assignee; and 

2) New security bonds in the name of the assignee; and 

3) Payment in full of all Licensee debts due to the Owner. 

 

C. For any assignment request made after the initial seven (7) year term of this Agreement, 

the Owner may make consent conditional upon the prior execution of a replacement Agreement 

with the assignee. 

 

ARTICLE 15 – WAIVER OF TERMS OR CONDITIONS 

 

The failure of either party to enforce or insist upon compliance with any of the terms or 

conditions of this Agreement shall not constitute a general waiver or relinquishment of any such 

terms or conditions, but the same shall be and remain at all times in full force and effect. 

 

ARTICLE 16 – PAYMENT OF TAXES 

 

Each party shall pay all taxes and assessments lawfully levied on its own property upon said 

Joint Poles, and the taxes and the assessments which are levied on said Joint Poles shall be paid 

by the owner thereof, but any tax, fee, or charge levied on Owner’s Poles solely because of their 

use by the Licensee shall be paid by the Licensee. 

 

ARTICLE 17 – BILLS AND PAYMENT FOR WORK 
 

A. Upon the completion of work performed hereunder by either party, the expense of which 

is to be borne wholly or in part by the other party, the party performing the work shall present to 

the other party within ninety (90) days after the completion of such work an itemized statement 

of the costs and such other party shall within forty-five (45) days after such statement is 

presented pay to the party doing the work such other party’s proportion of the cost of said work. 
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B. All amounts to be paid by either party under this Agreement shall be due and payable 

within forty-five (45) days after receipt of an itemized invoice. Except as provided in Article 

17.C below, any payment not made within forty-five (45) days from the due date shall bear 

interest at the rate of 1.5% per month until paid, or if 1.5% exceeds the maximum rate allowed 

by law, then at the maximum rate allowed by law. If a party bills the interest provided for in this 

paragraph but then receives a payment showing that the payment was timely made, the billing 

party will write off and cancel the interest. 

 

C. A party receiving a bill may, in good faith and for good cause, dispute the amount or 

adequacy of substantiation for the bill. In the event that a party so disputes only a portion of a 

bill, then such party shall promptly pay the undisputed amount. In the event of such dispute, the 

parties shall meet, by telephone or in person, within ten (10) business days of a dispute being 

raised to discuss the disputed item and establish a procedure for addressing the disputed amount 

in accordance with this Agreement. Upon resolution of the dispute, if the amount and 

substantiation were correct and sufficient, interest will be paid on the unpaid balance from the 

date of the initial bill at the rate of 1.5% per month until paid, or if 1.5% exceeds the maximum 

rate allowed by law, then at the maximum rate allowed by law; but, if the amount was not correct 

or substantiation was not sufficient, no interest will be payable unless the amount determined to 

be correct is not paid within forty-five (45) days of receipt of substantiation and determination 

of the correct amount. 

 

D. The fees specified in this Agreement shall be subject to an annual escalator equal to the 

change in the most recent twelve (12) month's Handy Whitman Index for the South Atlantic 

Region, Account 364, Poles, Towers and Fixtures. 

 

ARTICLE 18 – NOTICES 

 

A. Except as otherwise provided in this Agreement, all notices and writings shall be made to 

the following people, who from time to time may be changed by written notice: 

 

Licensee Contact Information: 

 

Point Broadband, LLC 

1791 O.G. Skinner Drive 

West Point, GA  31833 

Attn:  Todd Holt, CEO 

 

With a Copy To: 

 

Maynard Cooper & Gale P.C. 

Attn:  Michael P. Johnson, Esq. 

665 Gallatin Street SW 

Huntsville, AL 35801 
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Owner Contact Information: 

 

City of Opelika 

Attn:  Mayor  

PO Box 390 

Opelika, AL 36803 

Phone:  334-705-5150 

Email:  gfuller@opelika-al.gov 

 

 

B. By written notice pursuant hereto a party may from time to time specify a person in lieu 

of the person designated in Section A above to receive notices or writings with respect to 

specified matter(s) and/or geographic area(s), in which case such notices or writings shall be sent 

to that person as to such matter(s) and area(s). 

 

C. Response to any notice or Appendix A shall be made to the sender rather than to the 

person designated in Section A or B above. 

 

D. Unless otherwise provided in this Agreement, any notice shall be in writing, which may, 

when mutually agreeable, include preservable and traceable electronic means, such as email or 

facsimile. 

 

E. A second copy of any notice given under Article 12, Defaults, or Article 20, Term of 

Agreement, shall be given to the following persons, who may from time to time be changed by 

written notice: 

 

Licensee: 

 

Point Broadband, LLC 

1791 O.G. Skinner Drive 

West Point, GA 31833 

Attn:  Chad Wachter, General Counsel 

 

Owner: 

 

Opelika Power Services 

PO Box 390 

Opelika, AL 36803 

600 Fox Run Parkway 

Opelika, AL 36801 

Attn: Derek Lee, Director of Opelika Power Services 

 

City of Opelika 

P.O. Box 390 

Opelika, AL 36803 

Attn: Guy F. Gunter, III, City Attorney 
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F. The parties will develop and maintain a joint form designated the people to whom notices 

shall be given pursuant to the foregoing. 

 

 

ARTICLE 19 – RESOLUTION OF DISPUTES REGARDING ENGINEERING AND 

CONSTRUCTION STANDARDS AND SAFETY VIOLATIONS 
 

A. In the event of a dispute regarding any compliance or non-compliance with the provisions 

of Article 3, Specifications, of this Agreement, including which party is responsible for any non-

compliance and what corrective action, if any, is necessary or appropriate to remedy any such 

non-compliance, then the parties shall each arrange for a representative to make a joint field visit 

to the Pole location to investigate whether a violation exists, and, if so, any corrective action 

needed and the party or parties responsible.  The parties will make a diligent and good faith 

effort to resolve such disputes at the local level by the parties’ respective local engineers and 

local managers. 

 

B. If the parties are unable to resolve any such dispute at the local level, then either party 

may submit the matter for resolution to a Referee for binding resolution. A matter will be 

submitted to the Referee by sending a letter (by mail, hand-delivery or facsimile) to the Referee, 

with a copy provided to the other party’s representative who was involved in the attempt to 

resolve the dispute and the other party’s representative designated pursuant to Article 18.A or 

Article 18-B, Notices, before or concurrently with the transmission of the letter to the Referee.  

The letter will include a summary of the dispute and will designate the party’s “Contact Person” 

for the dispute.  The other party will promptly respond with a letter similarly sent and copied that 

provides such party’s summary of the dispute and designates such party’s Contact Person for the 

dispute. 

 

C. If the parties mutually agree to do so, instead of proceeding under Section B above, the 

parties may submit any dispute to the Referee by jointly sending the Referee a letter that includes 

a summary of the dispute and designates each party’s Contact Person for the dispute. 

 

D. The Referee will make such investigation as deemed appropriate in his or her discretion, 

which will include hearing from each party’s Contact Person. The Referee may, but is not 

required to, engage in such other procedures or hearing as the Referee deems appropriate. The 

parties will cooperate with the Referee. 

 

E. The Referee will promptly issue a binding decision in writing to the parties, from which 

there will be no appeal.  The party whose position is not upheld by the Referee (which 

determination may be made by the Referee if requested to do so) will be required to pay for the 

Referee’s fees and expenses.  If both parties’ positions are upheld in part, they will share the 

Referee’s fees and expenses equally.  The parties agree to be bound to pay the Referee’s fees and 

expenses as provided herein. 

 

F. The Referee will be appointed as follows: 
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1. Each party will appoint an outside engineer and these two (2) engineers will 

appoint a third outside engineer or other qualified person to serve as the Referee. 

 

2. In the event that the two (2) engineers so appointed are unable within fourteen 

(14) days to agree upon a third outside engineer or other qualified person who is 

willing and able to serve as the Referee, then the Referee will be appointed as 

follows:  Three (3) names will be blindly drawn from the list of persons then 

comprising the NESC committee whose work is most closely related to the 

dispute (e.g., Clearances Committee or Strength and Loading Committee), or such 

other group as may be agreed upon.  Each party will strike one such name and the 

remaining person will serve as the Referee.  If the parties strike the same name, 

then the Referee will be selected from the remaining two (2) names by coin toss.  

If the NESC committee member so selected is unwilling or unable to serve as 

Referee, then this procedure will be repeated (starting with the blind drawing of 

three different names as provided above) as necessary until a Referee is selected 

who is willing and able to serve as Referee.  If all committee member names of 

the NESC committee first selected are exhausted without a Referee being 

appointed who is willing and able to serve as Referee, then the parties will repeat 

the above-described procedure with the next NESC committee whose work is 

most closely related to the dispute, and so on until a Referee is selected who is 

willing and able to serve as Referee. 

 

G. Nothing herein shall preclude the parties from entering into any other mutually agreeable 

dispute resolution procedure or from changing by written agreement any aspect of the foregoing 

procedure.  Without limiting the generality of the foregoing, the parties may by written 

agreement remove, replace or appoint a Referee at any time. 

 

H. The parties agree that, if any dispute or problem in connection with the administration of 

this Agreement cannot be resolved at lower levels, communications between the following will 

be permitted and engaged in, in good faith on an expedited basis.  Between a district manager or 

person who reports to the President/CEO/General Manager of an Owner and a district general 

manager for Licensee; and, if not resolved by them, between the President/CEO/General 

Manager of an Owner and the General Manager for the Licensee.  If either Owner or Licensee 

reorganizes or changes titles, the equivalent person for such party shall perform the above 

functions.  Notwithstanding the foregoing, neither party shall be precluded from seeking any 

other available legal remedy at any time for any matter not subject to resolution by Referee as 

described in this Article. 

 

ARTICLE 20 – TERM OF AGREEMENT 

 

A. This Agreement shall continue in full force and effect for ten (10) years from the 

Effective Date (“Initial Term”) and shall automatically renew thereafter for successive one (1) 

year terms (“Renewal Term”). Either party may terminate the Agreement by giving to the other 

party six (6) months’ notice in writing of intention to terminate the Agreement six (6) months 

prior to the end of the Initial Term or any Renewal Term.  Notwithstanding the foregoing, this 
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Agreement shall continue in full force and effect for all existing Attachments during any 

negotiations of the parties for a subsequent agreement. 

 

B. Upon termination of this Agreement in accordance with any of its terms, Licensee shall 

within one hundred and eighty (180) days remove all of its Attachments owned by Licensee from 

all Poles of Owner. If not so removed, Owner shall have the right to remove and dispose of all of 

Licensee’s Attachments without any liability or accounting therefore. Licensee shall reimburse 

Owner for any and all costs incurred by Owner in the removal of Licensee’s Attachments as 

detailed above.  In the event that Licensee has not reimbursed Owner within forty-five (45) days 

of invoicing following Owner’s removal of said Attachments, then Owner may pursue, without 

notice or demand to Licensee, one or more of the remedies contained in Article 12, Defaults, 

including making demand on the Security Instrument described in Article 23.E, Liability and 

Indemnification. 

 

C. Termination of this Agreement shall not relieve either party from fulfilling any and all of 

its obligations that accrued while the Agreement was in effect. 

 

D. During the term of this Agreement or upon termination of this Agreement, each party 

shall have reasonable access to those portions of the other party’s books, construction standards 

and records, as may be necessary to resolve a material issue or concern regarding the other 

party’s compliance with its obligation under this Agreement. Such access will be granted upon 

reasonable notice and only during regular business hours. 

 

ARTICLE 21 – EXISTING CONTRACTS  
 

All existing joint use or Pole Attachment license agreements between the parties, and all 

amendments thereto (hereinafter “Old Attachment Agreement”) are by mutual consent hereby 

abrogated and superseded by this Agreement.  However, execution of this Agreement shall not 

be interpreted as settlement of any debt existing prior to execution. 

 

Nothing in the foregoing shall preclude the parties to this Agreement from entering such 

supplemental operating routines or working practices as they agree to be necessary or desirable 

to effectively administer the provisions of this Agreement. 

 

ARTICLE 22 – LIABILITY AND INDEMNIFICATION 
 

A. The Owner expressly agrees to indemnify, defend and save harmless Licensee from all 

Claims arising or claimed to have arisen solely by, through or as a result of the Owner’s 

negligent acts or omissions or the Owner’s intentional or wanton misconduct.  Except as set forth 

below, Licensee assumes sole responsibility for all injuries and damages arising, or claimed to 

have arisen, by, through or as a result of any of its cables, wires, appliances, equipment or 

facilities (or of a third-party over-lasher to Licensee’s cables, wires, appliances, equipment or 

facilities or any assignee of Licensee’s rights) attached to the Owner’s Poles, equipment or 

facilities, it being understood, however, that Licensee shall have no liability to the Owner for 

injuries and damages (a) caused by, through or as a result of the sole negligence of the Owner; or 

(b) caused solely by, through or as a result of the wanton misconduct of the Owner; or (c) caused 
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solely by, through or as a result of the facilities or activities of any third party (or parties) 

attachers whose cables, wires, appliances, equipment or facilities are attached to the same Poles 

as Licensee’s cables, wires, appliances, equipment or facilities. 

 

B. Accordingly, without limiting the effect of the provision of the immediately preceding 

paragraph, and except as set forth below, Licensee expressly agrees to indemnify, defend and 

save harmless the Owner from all claims, demands, actions, judgments, loss, costs and expenses 

(collectively, “Claims”) arising or claimed to have arisen by, through or as a result of Licensee’s 

cables, wires, appliances, equipment or facilities attached to the Owner’s Poles, equipment or 

facilities, or as a result of the negligent acts or omissions, or the intentional or wanton 

misconduct of the Licensee or any of its contractors, agents, over-lashers or assignees, in respect 

to (a) damage to or loss of property (including but not limited to property of the Owner or 

Licensee); (b) injuries or death to persons (including but not limited to injury to or death of any 

Licensee employees, contractors or agents, or members of the public); (c) any interference with 

the television or radio reception of, or with the transmission or receipt of telecommunications by, 

any person which may be occasioned by the installation or operation of Licensee’s cables, wires, 

appliances, equipment or facilities; (d) the proximity of Licensee’s cables, wires, appliances, 

equipment or facilities to the wires and other facilities of the Owner; (e) any claims upon the 

Owner for additional compensation for use of its distribution rights-of-way for a use of the 

Licensee; and (f) any injuries sustained and/or occupational diseases contracted by any of the 

Licensee’s employees, contractors or agents of such nature and arising under such circumstances 

as to create liability therefore by Licensee or the Owner under any applicable Worker’s 

Compensation law, including also all claims and causes of actions of any character which any 

such contractors, employees, the employers of such employees or contractors, and all persons or 

concerns claiming by, under or through them or either of them may have or claim to have against 

the Owner resulting from or in any manner growing out of any such injuries sustained or 

occupational diseases contracted; it being understood, however, that Licensee shall have no 

liability to the Owner for injuries and damages (a) caused by, through or as a result of the sole 

negligence of the Owner; or (b) caused solely by, through or as a result of the wanton 

misconduct of the Owner; or (c) caused solely by, through or as a result of the facilities or 

activities of any third party (or parties) whose cables, wires, appliances, equipment or facilities 

are attached to the same Poles as Licensee’s cables, wires, appliances, equipment or facilities. In 

any matter in which Licensee shall be required to indemnify the Owner hereunder, Licensee shall 

control the defense of such matter in all respects, and the Owner may participate, at its sole cost, 

in such defense.  The Owner shall not settle or compromise any matter in which Licensee is 

required to indemnify the Owner without the prior consent of Licensee. 

 

C. Owner shall have no liability to the Licensee for injuries and damages (a) caused by, 

through or as a result of the negligence of the Licensee or its contractors or agents; or (b) caused 

through or as a result of the wanton misconduct of the Licensee or any of its contractors, agents, 

representatives or assignees. In any matter in which the Owner shall be required to indemnify 

Licensee hereunder, the Owner shall control the defense of such matter in all respects, and 

Licensees may participate, at its sole cost, in such defense. Licensee shall not settle or 

compromise any matter in which the Owner is required to indemnify Licensee without the prior 

written consent of the Owner. 
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D. Insurance 

 

Licensee, and any contractors of Licensee, shall contract for and maintain in effect throughout 

the period during which Licensee maintains Attachments on any Poles owned by owner, 

insurance which meets or exceeds the amounts set forth in subsections (1) through (3) below.  

Failure to provide and maintain the required insurance coverage shall constitute a Default under 

this Agreement, in which event Owner shall have the right to pursue any and all of the remedies 

set forth in this Agreement. Licensee shall provide copies of the required insurance policies to 

the Owner upon request. 

 

1. Worker’s compensation insurance, with minimum limits of $1,000,000 per 

employee, covering all employees of Licensee who shall perform any work on 

Poles or property owned or controlled by Owner, including easements and rights-

of-way, whether or not such insurance is required by law. If any employee is not 

subject to the worker’s compensation laws of the state wherein work is 

performed, Licensee shall extend said insurance to such employee as though said 

employee were subject to such laws. 

 

2. Commercial general liability insurance covering all operations under this 

Agreement, including erection, installation, maintenance, Rearrangement and 

removal of Licensee’s Attachments, in an amount for bodily injury of not less 

than $2,000,000 for one person and $2,000,000 for each accident or occurrent and 

for property damage of not less than $2,000,000 for each accident or occurrence. 

 

3. Automobile liability insurance on all self-propelled vehicles which may be used 

in connection with this Agreement, whether owned, non-owned or hired, in an 

amount for bodily injury of not less than $1,000,000 for one person and 

$1,000,000 for each accident or occurrence and for property damage of not less 

than $1,000,000 for each accident or occurrence. 

 

4. The policies hereunder shall be in such form and issued by such carrier authorized 

to write policies in the State of Alabama as shall be reasonably acceptable to 

Owner. 

 

a. Owner, its board of directors, officers, employees and agents shall be 

shown as additional insured on each policy only with respect to liability 

arising from Licensee’s operation in conjunction with this Agreement; and 

 

b. Licensee agrees to release and will require its insurers (by policy 

endorsement) to waive their rights of subrogation against Owner, its board 

of directors, officers, employees and agents for loss under the policies of 

insurance described herein; and 

 

c. Licensee shall provide Owner with at least thirty (30) days written notice 

before any such insurance shall lapse, or any coverage is reduced; and 

each policy shall state that the insurance carrier will mail a notice to the 
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Owner at the address provided in Article 25 at least thirty (30) days before 

any such insurance shall lapse; and 

 

d. Licensee shall furnish Owner certificates evidencing such insurance within 

thirty (30) days of the Effective Date of this Agreement and shall provide 

Owner with copies of any renewal or replacement certificates promptly 

after they become available. 

 

5. Notwithstanding the above, if Licensee is authorized to operate as a self-insured 

entity under the laws of the State of Alabama, Licensee may provide self-

insurance to meet the requirements of this Article 23, upon terms and conditions 

satisfactory to Owner. 

 

E. Security Instrument 

 

Licensee shall furnish and maintain throughout the term of this Agreement, and thereafter until 

all of the obligations of Licensee have been fully performed, a bond, or other Security Instrument 

satisfactory in form and content to Owner in substitution therefore, to guarantee the payment of 

any sums which may become due to Owner or an Owner Agent for Pole Attachment Rental Fees, 

inspections, inventories, Make-Ready Costs, Unauthorized Attachment Fees, for work performed 

for the benefit of Licensee under this Agreement, including the removal of Attachments upon 

termination of this Agreement, for any expense that may be incurred by Owner or an Owner 

Agent because of any Default of Licensee, or for any other expense that is to be borne by 

Licensee under this Agreement. This Security Instrument shall be renewed annually and shall be 

furnished to the Owner at the time of payment of the annual Pole rental invoice. The amount of 

said Security Instrument, which amount shall be maintained throughout the term of the 

Agreement and thereafter until all of the obligations of Licensee have been fully performed, shall 

be equal to ten thousand US dollars ($10,000), or twenty-five dollars ($25.00) per Attachment 

based on the most recent pole rental invoice, whichever is larger. The amount of the Security 

Instrument may, in Owner’s discretion, be adjusted if Licensee purchases, acquires or obtains a 

controlling interest in additional broadband or other facilities within Owner’s service territory 

not currently covered by this Agreement which results in a significant increase in the number of 

Attachments.  Any such adjustment shall not exceed twenty-five dollars ($25.00) per new 

Attachment. Failure to provide and maintain the aforementioned Security Instrument shall be 

deemed a Default under this Agreement, in which event Owner shall have the right to pursue any 

and all remedies set forth in this Agreement and at law or equity.  The furnishing of such 

Security Instrument shall not affect, limit, diminish or otherwise reduce any obligations of 

Licensee under this Agreement. 

 

Following the completion of the Initial Safety Inspection, the correction of the identified 

violations, and if the Licensee is in material compliance with all other terms and conditions of 

the Agreement, the amount of the Security Instrument shall be adjusted annually to an amount 

not to exceed the last annual Pole rental invoice by the Licensee. 
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ARTICLE 23 – CONSTRUCTION 

 

This Agreement was drafted by all parties to it and is not to be construed against any party. 

Neither the negotiations of the language of this Agreement nor any prior drafts of this Agreement 

or the inclusion or exclusion of any language from prior drafts shall be admissible or probative as 

to the meaning of this Agreement. The execution, interpretation, construction, performance and 

enforcement of this Agreement and the rights and obligations of the parties shall be governed by 

Alabama law, without regard to principles of conflict of laws. Any disputes arising out of this 

Agreement shall be resolved in the state and federal courts of Alabama. 

 

ARTICLE 24 – REMEDIES CUMULATIVE 
 

Unless otherwise provided in this Agreement, all remedies set forth in this Agreement are 

cumulative and in addition to any other remedies that may be available herein or at law or in 

equity, if any. 

 

ARTICLE 25 – PREPAYMENT OF POLE ATTACHMENT FEES 

Pursuant to the Asset Purchase Agreement dated October 16, 2018, heretofore entered into 

between the parties, $480,000 of the Purchase Price was allocated as compensation from the 

Licensee to the Owner for the first thirty-six (36) months of Pole Attachment Fees under this 

Agreement.  Accordingly, no additional Pole Attachment Fees shall be due from the Licensee to 

the Owner during the first thirty-six (36) months of this Agreement. Beginning the thirty-seventh 

(37th) month, the Licensee shall be obligated to pay Pole Attachment Fees to the Owner for 

access to space or the Owner’s utility poles based on the market rates applicable from time-to-

time in accordance with the provisions of this Agreement.  
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 IN WITNESS WHEREOF the parties hereto have caused these presents to be executed 

in two counterparts, each of which shall be deemed an original and their corporate seals to be 

affixed thereto by their respective officers thereunto duly authorized, as of the Effective Date. 

 

 

 

CITY OF OPELIKA, ALABAMA    POINT BROADBAND, LLC 

 

 

Signed:_______________________    Signed:_______________________ 

 
Name:__________________________    Name: __________________________ 

 

Title:___________________________    Title:____________________________ 

 

Date:___________________________    Date:____________________________ 
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APPENDIX A- ATTACHMENT REQUEST FORM 

 
Licensee hereby requests permission pursuant to its Pole Attachment License Agreement to make new 

Attachment(s) to poles, remove Attachment(s) to poles and/or Over-lash cables affixed to poles, all as 

shown on the attached construction plans and drawings. The attached plans and drawings show the Poles 

Licensee desires to attach to or Over-lash, the number and character of Attachments proposed, any 

Rearrangements requested with respect to existing wires, fixtures or apparatus, any relocations or 

replacements of existing Poles requested, the heights of all points of attachment, all mid-span clearances, 

and any new Pole placement requested. Should additional information be required by the Owner for 

verification of compliance with the NESC or other applicable standards, the Licensee will provide such 

information. Licensee certifies that all rights-of-way, easements, permits, and consents have been 

obtained from the owner(s) of the property(ies) on which the Poles being attached to are currently located 

or will be located. Payment for the fees is included with this request. The table below provides detailed 

information regarding this request. 

 
Please advise Licensee as to whether or not these Attachments will be permitted and if necessary provide 

an estimate for any additional costs that Licensee may be required to pay as Make Ready Work. If Make 

Ready Work is required, upon receipt of Owner supplied Make Ready Estimate the Licensee shall provide 

notice to Owner of either approval of the cost estimate or that Licensee will not undertake to make these 

Attachments. Upon receipt by Owner of Licensee's notice of estimate approval of Make Ready Costs, the 

Owner will proceed with Make Ready Work. 

 
Owner 

Response Date  Owner Make Ready 

Construction Required? 

Yes  

Name  No  

Signature  Owner Make Ready 

Construction Estimate 

$ 

Phone  

Fax  Permit#  

Email    

Request 

Response 

Approved  Reason for 

denial 

 

Denied 
  

 

LICENSEE 

Company  Poles with 

Attachments 

Added  

Project  Removed  

Request #  Overlashed  

Request Date  Estimated 
Construction Dates 

Start  

Name  Completion  

Signature  flees Application $ 
Phone  Inspection $ 

Fax   Design  

Email  Total s 
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APPENDIX B - OWNER RULES AND PRACTICES FOR ATTACHMENTS 

 

 

None. 
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CONDUIT AND RIGHT-OF-WAY ACCESS AGREEMENT 

THIS CONDUIT AND RIGHT-OF-WAY USE AGREEMENT (this “Agreement”), dated as 

of November 6, 2018, is entered into between THE CITY OF OPELIKA d/b/a OPELIKA POWER 

SERVICES, an Alabama municipal corporation’s Business (the “Seller”) and POINT BROADBAND, 

LLC, a Georgia limited liability company, or its affiliated designee and assignee (“Buyer”). 

RECITALS 

WHEREAS, the Seller is in the business of providing fiber-optic telecommunication and 

information service (the “Business”); and 

WHEREAS, Seller wishes to enter into this Agreement and grant Buyer access to its conduit and 

rights-of-way.  

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter set 

forth and for other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereto agree as follows: 

1) Definitions 

a) Conduit - A structure, usually underground, containing one or more ducts for fiber optic or 

broadband network facilities. 

b) “Rights-of-Way” means the area on, below, and above an existing or proposed public roadway, 

highway, street or sidewalk, and associated adjacent land, in which the City has a property 

interest, whether by easement or fee and regardless of how acquired or established, for utility, 

data or telecommunications purposes.  

2) License for Use of Conduit and Rights-of-Way 

Buyer will receive a franchise to provide cable service from the Seller.  During the term of the 

Franchise, and any subsequent renewal or extension of the franchise, Seller hereby grants and licenses 

to Buyer the right to use the Conduit as currently put in place by the Seller for the Business and 

Seller’s non- exclusive Rights-of-Way used in the Business.  

3) Notice.   

Any notice by either party to the other shall be in writing and shall be deemed to be duly given if 

delivered personally or mailed by registered or certified mail in a postpaid envelope addressed to the 

other party as follows: 

 

if to OPS: 

 

The City of Opelika d/b/a Opelika Power Services 

600 Fox Run Pkwy 

Opelika, Alabama 36801 

Attention: Derek Lee, Director 
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if to Point Broadband: 

 

Point Broadband, LLC 

1791 O. G. Skinner Drive 

West Point, Georgia 31833 

Attn: Todd Holt, CEO 

 

With a copy to: 

 

Maynard, Cooper & Gale, P.C. 

655 Gallatin Street 

Huntsville, Alabama 35803 

Attention: Michael P. Johnson, Esq. 

 

  With an additional copy to : 

Point Broadband, LLC 

1791 O.G. Skinner Drive,  

West Point, Georgia 31833 

Attention: Chad Wachter, General Counsel 

 

or such other address as any party may from time-to-time designate in writing.  All such notices shall be 

effective when postmarked if sent by mail or when delivered if delivered personally. 

 

3. Controlling Law.  This Agreement shall be governed by the laws of the State of 

Alabama.  

 

4. Counterparts.  This Agreement may be executed in two or more written or electronic 

counterparts, each of which when executed and delivered shall be an original, but all such counterparts 

shall constitute one and the same instrument. 

 

 

IN WITNESS WHEREOF, this CONDUIT AND RIGHT-OF-WAY USE is executed on this the 

date and year first above written.     

 

THE CITY OF OPELIKA D/B/A OPELIKA POWER 

SERVICES, an Alabama municipal corporation 

 

      By:_____________________________ 

       _________________________ 

 

POINT BROADBAND, LLC,  

a Georgia limited liability company 

       

      By:_______________________________ 

       ____________________ 
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RESOLUTION NO. 293-18 

Consent-Assignment, asset purchase agreement  from Point Broadband, LLC to Point Broadband 

of Opelika, LLC. 

 RESOLUTION NO. _____________ 

 

RESOLUTION CONSENTING TO AND APPROVING THE ASSIGNMENT OF  

ASSET PURCHASE AGREEMENT FROM POINT BROADBAND, LLC  

TO POINT BROADBAND OF OPELIKA, LLC 

 

 WHEREAS, the City of Opelika, Alabama (the “City’) and Point Broadband, LLC, a 

Georgia limited liability company, heretofore entered into a certain Asset Purchase Agreement 

dated October 16, 2018, pursuant to which, among other things, the City will sell certain of its 

assets to Point Broadband, LLC related to the City’s fiber-optic broadband services as described 

in the Asset Purchase Agreement; and 

 WHEREAS, Point Broadband, LLC has requested the City consent to the assignment of 

the Asset Purchase Agreement to Point Broadband of Opelika, LLC; and 

 WHEREAS, Point Broadband of Opelika, LLC is a subsidiary of Point Broadband, LLC; 

and 

 WHEREAS, notwithstanding the assignment or the City’s consent, Point Broadband, 

LLC shall be liable for the performance of its obligations under the Asset Purchase Agreement; 

and 

 WHEREAS, the City is willing to consent to such assignment; and 

 WHEREAS, a proposed Consent to Assignment Form to be entered into between the 

City and Point Broadband, LLC has been prepared and submitted to the City Council for 

13.11
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approval, and the City Council has determined that it is now in the best interest of the City and 

its citizens to approve said Consent to Assignment Form. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 1.     That the City hereby consents to the assignment of the Asset Purchase Agreement 

by Point Broadband of Opelika, LLC and agrees to assume and be bound by and to perform 

every obligation of Point Broadband, LLC under the Asset Purchase Agreement. 

 2. That the proposed Consent to Assignment Form between the City and Point 

Broadband, a copy of which is attached hereto and marked “Exhibit “A”, be and the same is 

approved, authorized, ratified and confirmed in the form substantially submitted to the City 

Council with such changes thereto (by addition, deletion or substitution) as the Mayor shall 

approve, which approval shall be conclusively evidenced by execution and delivery of said 

Consent to Assignment Form. 

 2. That the Mayor is hereby authorized and directed to execute and deliver said 

Consent of Assignment Form in the name and on behalf of the City. 

 3. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of __________________, 2018. 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL  

      OF THE CITY OF OPELIKA, ALABAMA 
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ATTEST: 

 

 

_____________________________ 

CITY CLERK 

 

 

 

 

 

 

 

 

 

 

CERTIFICATE 

 

 I, the undersigned qualified and acting Clerk of the City of Opelika, do certify and 

foregoing is a true and correct copy of the Resolution passed and adopted by the City Council of 

the City of Opelika, at a regular meeting of such Council held on the ___ day of _____________, 

2018, and such Resolution is on file in the City Clerk’s office. 

 

 IN WITNESS WHEREOF, I have hereunto set my hand and affixed the official seal of 

the City on this the ____ day of ______________, 2018. 

 

      _________________________________ 

      CITY CLERK 
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RESOLUTION NO. 294-18 

Annual appropriation contract, Ala. Council Human Relations. 

RESOLUTION  NO.  _________ 

 

 

 

 BE IT RESOLVED by the City Council of the City of Opelika as follows: 

 

) That the proposed CONTRACT FOR SERVICES to be entered into between the City  

  

 of Opelika and the Alabama Council on Human Relations, Inc., a copy of which is hereto  

  

 attached as Exhibit  “A”, be and the same is hereby approved, adopted, authorized, 

ratified and  

  

 confirmed. 

  

) That Gary Fuller, Mayor of the City of Opelika is hereby authorized and  

 

empowered to execute the foregoing agreement in the name and on behalf of the City of Opelika  

 

and the City Clerk is hereby authorized to affix the corporate seal of the City of Opelika thereto  

 

and to attest the same, and the Mayor shall deliver one copy to the Alabama Council on Human  

 

Relations, Inc., and retain one copy. 

 

 ADOPTED and APPROVED this the _______ day of _________________, 2018. 
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___________________________ 

C. E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

Attest: 

 

____________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 295-18 

Annual appropriation contract, Museum of East Alabama. 

RESOLUTION  NO.  _________ 

 

 

 

 BE IT RESOLVED by the City Council of the City of Opelika as follows: 

 

) That the proposed CONTRACT FOR SERVICES to be entered into between the City  

  

 of Opelika and the Museum of East Alabama, a copy of which is hereto attached as 

  

 Exhibit  “A”, be and the same is hereby approved, adopted, authorized, ratified and 

confirmed, 

  

) That Gary Fuller, Mayor of the City of Opelika is hereby authorized and  

 

empowered to execute the foregoing agreement in the name and on behalf of the City of Opelika  

 

and the City Clerk is hereby authorized to affix the corporate seal of the City of Opelika thereto  

 

and to attest the same, and the Mayor shall deliver one copy to the Museum of East Alabama, 

and  

 

retain one copy. 

 

 ADOPTED and APPROVED this the _______ day of _________________, 2018. 
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_______________________________ 

C. E. “Eddie” Smith, Jr. 

President City Council 

City of Opelika, Alabama 

 

Attest: 

 

________________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 296-18 

Annual appropriation contract, EASE. 

RESOLUTION  NO.  _________ 

 

 

 

 BE IT RESOLVED by the City Council of the City of Opelika as follows: 

 

) That the proposed CONTRACT FOR SERVICES to be entered into between the City  

  

 of Opelika and the East Alabama Services for the Elderly, Inc. (EASE), a copy of which 

is hereto  

  

 attached as Exhibit  “A”, be and the same is hereby approved, adopted, authorized, 

ratified and  

  

 confirmed, 

  

) That Gary Fuller, Mayor of the City of Opelika is hereby authorized and  

 

empowered to execute the foregoing agreement in the name and on behalf of the City of Opelika  

 

and the City Clerk is hereby authorized to affix the corporate seal of the City of Opelika thereto  

 

and to attest the same, and the Mayor shall deliver one copy to the East Alabama Services for the  

 

Elderly, Inc., and retain one copy. 
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 ADOPTED and APPROVED this the _______ day of _________________, 2018. 

 

 

 

_____________________________ 

C. E. “Eddie” Smith, Jr. 

President of the City Council 

City of Opelika, Alabama 

 

Attest: 

 

______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 297-18 

Approving Special Appropriation Spay and Neuter 

RESOLUTION NO. _____________ 

 

A RESOLUTION APPROVING SPECIAL  

APPROPRIATION TO THE COMMUNITY SPAY AND NEUTER FUND 

 

 WHEREAS, the Lee County Commission has established a community spay and neuter 

fund to aid in the spaying and neutering of felines and canines of low-income citizens of Lee 

County, Alabama; and 

 WHEREAS, the spaying and neutering of cats and dogs will reduce overpopulation in 

Lee County and in the City of Opelika; and 

 WHEREAS, the Lee County Commission has requested that the City donate the sum of 

$11,880.00 to the community spay and neuter fund in a lump sum or in such installments as may 

be convenient to the City, such payment or payments to be made during the fiscal year beginning 

October 1, 2018 and ending September 30, 2019; and 

 WHEREAS, the City Council finds and determines that the appropriation of $11,880.00 

to the community spay and neuter fund will serve a public purpose, i.e. the reduction of pet 

overpopulation in the City of Opelika; and 

 WHEREAS, a proposed Agreement to be entered into between the Lee County 

Commission and the City of Opelika has been prepared and submitted to the City Council for 

approval, and the City Council has determined that it is now in the best interest of the City and 

its citizens to approve said Agreement.   
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 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, as follows: 

 1.     That the proposed Agreement to be entered into between the City and the Lee 

County Commission, a copy of which is attached hereto and marked Exhibit “A”, be and the 

same is hereby approved, authorized, ratified and confirmed in the form substantially submitted 

to the City Council with such changes thereto (by addition, deletion or substitution) as the Mayor 

shall approve which approval shall be conclusively evidenced by the execution and delivery of 

said Agreement. 

 2. That the Mayor is hereby authorized and directed to execute and deliver said 

Agreement in the name and on behalf of the City. 

 3. That the City Council hereby approves a special appropriation in the amount of 

$11,880.00 to the community spay and neuter fund.  This is a budgeted item and shall be paid 

from the appropriations account of the general fund.  The Controller is hereby authorized and 

directed to make the necessary accounting and budgetary entries to carry into effect the intent of 

this Resolution. 

 4. That the officers of the City and any person or persons designated and authorized 

by any officers of the City to act in the name and on behalf of the City, or any one or more of 

them, are authorized to do or cause to be done or performed in the name and on behalf of the 

City such other acts and to execute and deliver or cause to be executed and delivered in the name 

and on behalf of the City such other notices, certificates, assurances or other instruments or other 

communications under the seal of the City or otherwise, as they or any of them deem necessary 

or advisable or appropriate in order to carry into effect the intent of the provisions of this 
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Resolution and the attached Contract. 

 5. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of __________________, 2018. 

 

 

      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL OF THE 

      CITY OF OPELIKA, ALABAMA 

 

 

ATTEST: 

 

 

_____________________________ 

CITY CLERK 
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      AGREEMENT 

 

THIS AGREEMENT made and entered into by and between LEE COUNTY COMMISSION hereinafter 

referred to as “COUNTY” and CITY OF OPELIKA, ALABAMA, a Municipal Corporation hereinafter 

referred to as “CITY”. 

 

WHEREAS, cats and dogs provide companionship to and share the homes of thousands of individuals 

within Lee County; and 

 

WHEREAS, the problem of pet overpopulation costs the taxpayers of the entire Lee County Community 

hundreds of thousands of dollars annually through animal Control and sheltering programs aimed at 

coping with unwanted and homeless cats and dogs; and 

 

WHEREAS, spayed and neutered animals are less likely to have certain health problems or exhibit certain 

undesirable behaviors that can create community-wide problems and use community resources; and 

 

WHEREAS, spaying and neutering cats and dogs has been shown to drastically reduce over population; and 

 

WHEREAS, spaying and neutering cats and dogs can be financially challenging for low income citizens; and 

 

WHEREAS, the county has established a Community Spay and Neuter Fund to assist the issue of pet 

overpopulation in the Community for low income citizens; and 

 

WHERES, the City wishes to partnership in providing assistance to citizens within the Community who otherwise 

cannot afford to have their pets spayed or neutered. 

 

NOW, THEREFORE, it is agreed as follows: 

 

The City agrees to donate to the Community Spay and Neuter Fund the sum of Eleven Thousand Eight Hundred 

Eighty dollars ($11,880.00) in a lump sum or in such installments as may be convenient to the CITY, such payment 

or payments to be made during the fiscal year which begins October 1, 2018. 

The County agrees to use this money to aid in the spaying and neutering of felines and canines of low-income 

citizens of the Lee County Community. The County agrees to permit the City or its auditors to inspect the books 

and records of the Community Spay and Neuter Fund that the City and its auditors can verify that the funds 

donated pursuant to this agreement have been utilized for the purposes herein stated. 
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IN WITNESS WHEREOF, County and City have set their hands and seals in duplicate each of which shall constitute 

an original on the day and date first above written. 

 

 

      LEE COUNTY COMMISSION 

       By:_______________________________ 

       ITS:_______________________________ 

 

 

 

       CITY OF OPELIKA, ALABAMA a Municipal Corporation 

      By:________________________________   

              

      ITS:________________________________   
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RESOLUTION NO. 298-18 

Special appropriation to the Food Bank of East Alabama. 

RESOLUTION  NO.  ________ 

 

 

WHEREAS, Mayor Gary Fuller and the Opelika City Council appreciates and fully 

supports the mission of the Food Bank of East Alabama; and 

 

WHEREAS, the Food Bank of East Alabama is conducting a Capital Campaign to raise 

$765,000 so they can move into a much larger building which will provide a greater 

capability to receive, handle and store food in order to increase the food available to the 

local agencies for them to distribute to the citizens of Opelika and East Alabama, and  

 

WHEREAS, the funds to cover the cost of this special appropriation shall come from the 

Unassigned Fund Balance.  

 

NOW THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama, a municipal corporation, as follows: 

 

1. The City Council hereby approves a special appropriation of $50,000.00 to the 

Food Bank of East Alabama - Capital Campaign, over a three year pledge period, 

in the amount of $16,666.66 per year, with said funds earmarked to assist with the 

cost of moving into a larger building. 

 

2. The Mayor and the Controller is hereby authorized and directed to make the   

appropriate budget adjustments as needed. 

 

3. That the City Council hereby declares and determines that said expenditure of 

 these public funds will serve a public purpose for the City of Opelika. 

 

4. The City Clerk-Treasurer is hereby authorized and directed to process the 
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appropriate documents so a check for $16,666.66 can be prepared, payable to the 

Food Bank of East Alabama. 

 

ADOPTED and APPROVED this the _______ day of _______________, 2018. 

 

 

 

____________________________ 

C. E. “Eddie” Smith, Jr. 

President City Council 

       City of Opelika, Alabama 

ATTEST: 

 

_______________________________ 

Robert G. Shuman, CMC 

City Clerk - Treasurer 
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RESOLUTION NO. 299-18 

NRC Tree Management Agreement 

RESOLUTION NO. __________ 

 

RESOLUTION AUTHORIZING AGREEMENT  

WITH NATURAL RESOURCE CONSULTING, INC. 

FOR TREE MANAGEMENT SYSTEM 

 

 WHEREAS, the City of Opelika (the “City”) is responsible for the management of trees 

growing within its public rights-of-ways and City-owned lands; and 

 WHEREAS, Natural Resource Consulting, Inc. (“NRC”) has extensive experience 

working in and for municipal governments managing their urban forest; and 

 WHEREAS, the City desires to engage NRC to prepare an urban forest management 

plan for the City; and 

 WHEREAS, a proposed Agreement for Professional Services to be entered into between 

the City and NRC has been prepared and submitted to the City Council for approval, and the City 

Council has determined that it is now in the best interest of the City and its citizens to approve 

said Agreement. 

 NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Opelika, 

Alabama (the “City”), as follows: 

 1.    That the proposed Agreement between the City and NRC, a copy of which is 

attached hereto as Exhibit “A”, be and the same is hereby approved, authorized, ratified and 

confirmed in the form substantially submitted to the City Council with such changes thereto (by 
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addition, deletion or substitution) as the Mayor shall approve, which approval shall be 

conclusively evidenced by the execution and delivery of said Agreement. 

 2. That the Mayor is hereby authorized and directed to execute and deliver said 

Agreement in the name and on behalf of the City. 

 3. That the officers of the City and any person or persons designated and authorized 

by any officers of the City to act in the name and on behalf of the City, or any one or more of 

them, are authorized to do or cause to be done or performed in the name and on behalf of the 

City such other acts and to execute and deliver or cause to be executed and delivered in the name 

and on behalf of the City such other notices, certificates, assurances or other instruments or other 

communications under the seal of the City or otherwise, as they or any of them deem necessary 

or advisable or appropriate in order to carry into effect the intent of the provisions of this 

Resolution and the attached Agreement. 

 4. That all compensation and expenses payable to National Resource Consulting, 

Inc., pursuant to the Agreement shall be paid from the Unassigned Fund Balance. 

 5. That the Mayor and the Controller are hereby authorized and directed make all 

necessary budget and accounting entries to carry into effect the intent of this Resolution and the 

Agreement. 

 6. That this Resolution shall take effect upon its passage and adoption by the City 

Council. 

 ADOPTED AND APPROVED this the ______ day of _____________________, 2018. 
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      ______________________________________ 

      PRESIDENT OF THE CITY COUNCIL 

      OF THE CITY OF OPELIKA 

 

ATTEST: 

 

 

_____________________________ 

CITY CLERK 
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ORDINANCE NO. 023-18-ORD 

Grant a Franchise for Cable Television to Point Broadband - 2nd Reading. 
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CABLE TELEVISION FRANCHISE ORDINANCE 

 

 

FOR THE 

 

 

CITY OF OPELIKA, ALABAMA 

 

 

AND 

 

 

POINT BROADBAND OF OPELIKA, LLC 

 

 

 

 
EFFECTIVE DATE _________________________________________ 
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 2 

ORDINANCE NO. __________ 

 

AN ORDINANCE GRANTING A FRANCHISE TO POINT BROADBAND OF OPELIKA, 

LLC, TO CONSTRUCT, OPERATE, AND MAINTAIN A CABLE SYSTEM IN THE CITY OF 

OPELIKA, ALABAMA SETTING FORTH CONDITIONS ACCOMPANYING THE GRANT 

OF THE FRANCHISE; PROVIDING FOR REGULATION AND USE OF THE SYSTEM AND 

THE PUBLIC RIGHTS-OF-WAY; AND PRESCRIBING PENALTIES FOR THE VIOLATION 

OF THE PROVISIONS HEREIN; 

The City Council of the City of Opelika, Alabama ordains: 

 

STATEMENT OF INTENT AND PURPOSE 

 

City intends, by the adoption of this Franchise, to bring about the further development of a Cable 

System, and the continued operation of it.  Such development can contribute significantly to the 

communication needs and desires of the residents and citizens of City and the public generally.  

Further, City may achieve better utilization and improvement of public services and enhanced 

economic development with the development and operation of a Cable System.   

Adoption of this Franchise is, in the judgment of the City Council, in the best interests of City and 

its residents.  This Franchise is in accordance with Ordinance No. 101-00, the Wireline 

Telecommunications System Ordinance (WTS Ordinance) for the City of Opelika, Alabama. 

  

FINDINGS 

 

In the review of the request for renewal by Grantee and negotiations related thereto, and as a result 

of a public hearing, the City Council makes the following findings: 

1. Grantee’s technical ability, financial condition, legal qualifications, and 

character were considered and approved in a full public proceeding after due notice 

and a reasonable opportunity to be heard; 

 

2. Grantee’s plans for constructing, upgrading, and operating the Cable 

System were considered and found adequate and feasible in a full public proceeding 

after due notice and a reasonable opportunity to be heard; 

 

3. The Franchise granted to Grantee by City complies with the existing 

applicable state statutes and federal laws and regulations; and 

 

4. The Franchise granted to Grantee is nonexclusive.  
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 3 

Section 1.  Title.  

 

This Ordinance shall be known and cited as the Point Broadband Wireline Telecommunications 

System Ordinance (PBWTSO) for the City of Opelika, Alabama. 

  

Section 2.  Construction.  

 

This Ordinance is granted pursuant to the terms and conditions contained herein.  Failure of 

Grantee to provide a System as described herein or meet the obligations and comply with all 

provisions herein, shall be deemed in violation of this Franchise. 

 

Section 3.  Scope 

 

This Ordinance is granted for the corporate boundaries of City, as they exist from time to time.  

Access to Cable Service shall not be denied to any group of potential residential cable Subscribers 

because of the income of the potential cable Subscribers or of the area in which such group resides. 

 

Section 4.  Severability. 

 

If any term, condition or provision of this Franchise or the application thereof to any Person or 

circumstance shall, to any extent, be held to be invalid or unenforceable, the remainder thereof and 

the application of such term, condition or provision to Persons or circumstances other than those 

as to whom it shall be held invalid or unenforceable shall not be affected thereby, and this 

Franchise and all the terms, provisions and conditions hereof shall, in all other requests, continue 

to be effective and complied with provided the loss of the invalid or unenforceable clause does not 

substantially alter the agreement between the parties.  In the event such law, rule or regulation is 

subsequently repealed, rescinded, amended or otherwise changed so that the provision, which had 

been held invalid or modified is no longer in conflict with the law, rules and regulations then in 

effect, said provision shall thereupon return to full force and effect and shall thereafter be binding 

on Grantee and City. 

 

Section 5.  Definitions. 

 

For the purposes of this Ordinance, the following terms, phrases, words, and their derivations shall 

have the meaning given herein.  When not inconsistent with the context, words in the singular 

number include the plural number, and words in the plural number include the singular number.  

The word “shall” is always mandatory and not merely directory.  The word “may” is directory and 

discretionary and not mandatory.  Words not defined shall be given their common and ordinary 

meaning. 

 

A. “Applicable Laws” means any law, statute, charter, ordinance, rule, regulation, code, 

license, certificate, franchise, permit, writ, ruling, award, executive order, directive, 

requirement, injunction (whether temporary, preliminary or permanent), judgment, decree 

or other order issued, executed, entered or deemed applicable by any governmental 

authority. 
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 4 

 

B. “Basic Cable Service” means any Service tier which includes the lawful retransmission of 

local television broadcast signals and any public, educational, and governmental access 

programming required by the Franchise to be carried on the basic tier.  Basic Cable Service 

as defined herein shall not be inconsistent with 47 U.S.C. § 543(b)(7). 

 

C. “Cable Service” or “Service” means (A) the one-way transmission to Subscribers of (i) 

Video Programming or (ii) Other Programming Service, and (B) Subscriber interaction, if 

any, which is required for the selection or use of such Video Programming or Other 

Programming Service.  Cable Service as defined herein shall not be inconsistent with the 

definition set forth in 47 U.S.C. § 522(6). 

 

D. “Cable System” or “System” means a facility, consisting of a set of closed transmission 

paths and associated signal generation, reception, and control equipment that is designed 

to provide Cable Service which includes Video Programming and which is provided to 

multiple Subscribers within a community, but such term does not include: 

 

1. a facility that serves only to retransmit the television signals of one (1) or more 

television broadcast stations; 

2. a facility that serves Subscribers without using any public Right-of-Way; 

3. a facility of common carrier which is subject, in whole or in part, to the provisions 

of 47 U.S.C. § 201 et seq., except that such facility shall be considered a Cable 

System (other than for purposes of 47 U.S.C. § 541(c)) to the extent such facility is 

used in the transmission of Video Programming directly to Subscribers, unless the 

extent of such use is solely to provide interactive on-demand services; 

4. an open video system that complies with 47 U.S.C. § 573; or 

5. any facilities of any electric utility used solely for operating its electric utility 

systems. 

 

Cable System as defined herein shall not be inconsistent with the definition set forth in 47 

U.S.C. § 522(7). 

 

E. “Channel” or “Cable Channel” means a portion of the electromagnetic frequency spectrum 

which is used in a Cable System and which is capable of delivering a television channel as 

defined by the FCC.  Cable Channel as defined herein shall not be inconsistent with the 

definition set forth in 47 U.S.C. § 522(4). 

 

F. “City” means City of Opelika, Alabama, a municipal corporation, in the State of Alabama, 

acting by and through its City Council, or its lawfully appointed designee. 
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G. “City Council” means the governing body of the City of Opelika, Alabama. 

 

H. “Converter” means an electronic device, which converts signals to a frequency acceptable 

to a television receiver of a Subscriber. 

 

I. “Drop” means the cable that connects the ground block on the Subscriber’s residence to 

the nearest feeder cable tap of the System. 

 

J. “FCC” means the Federal Communications Commission and any legally appointed, 

designated or elected agent or successor. 

 

K. “Franchise” or “Cable Franchise” or “Ordinance” means this franchise ordinance and the 

regulatory and contractual relationship established hereby. 

 

L. “Franchise Fee” includes any tax, fee, or assessment of any kind imposed by the City or 

other governmental entity on Grantee or Subscriber, or both, solely because of their status 

as such.  It does not include any tax, fee, or assessment of general applicability (including 

any such tax, fee, or assessment imposed on both utilities and cable operators or their 

services but not including a tax, fee, or assessment which is unduly discriminatory against 

cable operators or cable Subscribers); capital costs which are required by the Franchise to 

be incurred by Grantee for public, educational, or governmental access facilities; 

requirements or charges incidental to the awarding or enforcing of the Franchise, including 

payments for bonds, security funds, letters of credit, insurance, indemnification, penalties, 

or liquidated damages; or any fee imposed under Title 17 of the United States Code.  

Franchise fee defined herein shall not be inconsistent with the definition set for in 47 U.S.C. 

§ 542(g). 

 

M. “Grantee” is Point Broadband of Opelika, LLC, its lawful successors, transferees or 

assignees. 

 

N. “Gross Revenue” means all revenue derived by Grantee from the operation of its Cable 

System to provide Cable Service within City including, but not limited to: (1) all Cable 

Service fees; (2) Franchise Fees; (3) late fees; (4) Installation and reconnection fees; (5) 

upgrade and downgrade fees; (6) local, state, and national advertising revenue; (7) home 

shopping commissions; (8) equipment rental fees; and (9) written or electronic Channel 

guide revenue.  The term “Gross Revenue” shall not include launch fees, bad debts or any 

taxes or fees on Services furnished by Grantee imposed upon Subscribers by any 

municipality, state or other governmental unit, including the FCC regulatory fee, credits, 

refunds and any amounts collected from Subscribers for deposits, PEG fees or PEG 

support.  City and Grantee acknowledge and agree that Grantee will maintain its books and 

records in accordance with generally accepted accounting principles (GAAP). 

 

O. “Installation” means the connection of the System from distribution cable tap point to the 

point of connection including Standard Installations and custom Installations with the 

Subscriber Converter or other terminal equipment. 

 

14.1.a

Packet Pg. 290

A
tt

ac
h

m
en

t:
 C

M
 1

0-
16

-1
8,

 O
rd

in
an

ce
, F

ra
n

ch
is

e 
A

g
re

em
en

t,
 P

o
in

t 
B

ro
ad

b
an

d
  (

02
3-

18
-O

R
D

 :
 G

ra
n

t 
a 

F
ra

n
ch

is
e 

fo
r 

C
ab

le
 T

el
ev

is
io

n
 t

o
 P

o
in

t



 

 6 

P. “Lockout Device” means an optional mechanical or electrical accessory to a Subscriber’s 

terminal, which inhibits the viewing of a certain program, certain Channel, or certain 

Channels provided by way of the Cable System. 

 

Q. “Normal Business Hours” means those hours during which most similar businesses in City 

are open to serve customers.  In all cases, “Normal Business Hours” must include some 

evening hours, at least one (1) night per week and/or some weekend hours.  Normal 

Business Hours as defined herein shall not be inconsistent with the definition set forth in 

47 C.F.R. § 76.309. 

 

R. “Normal Operating Conditions” means those Service conditions which are within the 

control of Grantee.  Those conditions which are not within the control of Grantee include, 

but are not limited to, natural disasters, civil disturbances, power outages, telephone 

network outages, and severe or unusual weather conditions.  Those conditions which are 

ordinarily within the control of Grantee include, but are not limited to, special promotions, 

pay-per-view events, rate increases, regular peak or seasonal demand periods, and 

maintenance or upgrade of the Cable System.  Normal Operating Conditions as defined 

herein shall not be inconsistent with the definition set forth in 47 C.F.R. § 76.309. 

 

S. “Other Programming Service” means information that a cable operator makes available to 

all Subscribers generally.  Other Programming Services as defined herein shall not be 

inconsistent with the definition set forth in 47 U.S.C. § 522(14). 

 

T. “PEG” means public, educational and governmental. A PEG channel may be placed on any 

tier of service available to subscribers. 

 

U. “Person” is any Person, firm, partnership, association, corporation, company, limited 

liability entity or other legal entity. 

 

V. “Right-of-Way” or “Rights-of-Way” means the area on, below, or above any real property 

in City in which the City has an interest including, but not limited to, any street, road, 

highway, alley, sidewalk, parkway, utility easements, or any other place, area, or real 

property owned by or under the control of City which are dedicated for compatible use. 

 

W. “Right-of-Way Ordinance” means any ordinance or other applicable code requirements 

regarding regulation, management and use of Rights-of-Way in City, including registration 

and permitting requirements. 

 

X. “Service Area” or “Franchise Area” means the entire geographic area within the City as it 

is now constituted or may in the future be constituted. 

Y. “Service Interruption” means the loss of picture or sound on one (1) or more Cable 

Channels.  Service Interruption as defined herein shall not be inconsistent with the 

definition set forth in 47 C.F.R. § 76.309. 

Z. “Standard Installation” means any residential or commercial Installation which can be 

completed using a Drop of one hundred twenty-five (125) feet or less. 
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 7 

 

AA. “Subscriber” means any Person who receives broadcast programming distributed by a 

Cable System and does not further distribute it.  Subscriber as defined herein shall not be 

inconsistent with the definition set forth in 47 C.F.R. § 76.5(ee). 

  

BB. “Video Programming” means programming provided by, or generally considered 

comparable to programming provided by, a television broadcast station.  Video 

Programming as defined herein shall not be inconsistent with the definition set forth in 47 

U.S.C. § 522(20). 

 

Section 6.  Failure of the City to Enforce this Ordinance.  

 

Grantee shall not be relieved of its obligations to comply with any of the provisions of this 

Franchise by reason of any failure or delay of City to enforce prompt compliance.  City may only 

waive its rights hereunder by expressly so stating in writing.  Any such written waiver by City of 

a breach or violation of any provision of this Franchise shall not operate as or be construed to be a 

waiver of any subsequent breach or violation. 

 

Section 7.  Subject to Present and Future Laws, Ordinances and Regulations.  

 

A. The terms of this Franchise shall define the contractual rights and obligations of Grantee 

with respect to the provision of Cable Service and operation of the System in City. 

However, Grantee shall at all times during the term of this Franchise be subject to all lawful 

exercise of the police power, statutory rights, and local ordinance-making authority of the 

City related to such police power and statutory rights.  This Franchise may also be modified 

or amended with the written consent of City and Grantee as provided herein. 

 

B. Grantee shall comply with the terms of any City ordinance or regulation of general 

applicability which addresses usage of the Rights-of-Way within City, which may have the 

effect of superseding, modifying or amending the terms herein, except that Grantee shall 

not, through application of such City ordinance or regulation of Rights-of-Way, be subject 

to additional burdens with respect to usage of Rights-of-Way which exceed burdens on 

similarly situated Rights-of-Way users. 

 

C. In the event of any conflict between this Franchise and any City ordinance or regulation 

which addresses usage of the Rights-of-Way, the conflicting terms of this Franchise shall 

be superseded by such City ordinance or regulation, except that Grantee shall not, through 

application of such City ordinance or regulation of Rights-of-Way, be subject to additional 

burdens with respect to usage of Rights-of-Way which exceed burdens on similarly situated 

Rights-of-Way users. 

 

Section 8.  Prior Inconsistent Resolutions, Ordinances, and Local Laws. 

 

If any prior resolution, ordinance, or local law, is, in part or in whole, directly inconsistent with 

this Ordinance, the terms of this Ordinance control and prevail to the extent of this inconsistency. 
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Section 9.  Ownership of Grantee. 

 

Grantee represents and warrants to City that the names of the shareholders, partners, members or 

other equity owners of the Grantee and any of the shareholders, partners, members and/or other 

equity owners of Grantee are as set forth in Exhibit A hereto.  

 

Section 10.  Lease or Assignment Prohibited.   

 

No Person may lease Grantee’s System for the purpose of providing Cable Service until and unless 

such Person shall have first obtained and shall currently hold a valid franchise or other lawful 

authorization containing substantially similar burdens and obligations to this Franchise.  Any 

assignment of rights under this Franchise shall be subject to and in accordance with the 

requirements of Section 9.5 of this Franchise.  This provision shall not prevent Grantee from 

complying with any commercial leased access requirements or any other provisions of Applicable 

Law.   

 

Section 11.  Penalties and Sanctions for Violation of this Ordinance 

   

A. For the violation of any of the following provisions of this Franchise, liquidated damages 

shall be paid by the Grantee to the City, subject to the due process provisions of this 

Ordinance.  Any such liquidated damages shall be assessed as of the date the Grantee 

received the Alleged Default Notice. 

 

1. For failure to provide documents, reports, maps or information required by the 

terms of this Franchise, One Hundred and No/100 Dollars ($100.00) for each day 

that such failure occurs or continues. 

 

2. For failure to provide the Cable Services Grantee has agreed to provide, including 

the requirements to maintain and operate the Cable System, One Hundred and 

No/100 Dollars ($100.00) per day for each day that such failure occurs or continues. 

 

3. For failure to materially comply with Customer Service Standards set forth in 

Section 5 herein, Two Hundred and No/100 Dollars ($200.00) per day for each day 

that such failure occurs or continues, except where compliance is measured 

quarterly, in which case liquidated damages shall be as follows: (a) Grantee shall 

be liable for liquidated damages in the amount of Two Thousand and No/100 

Dollars ($2,000.00) for the first offence for each quarter in which such standards 

are not met; Four Thousand and No/100 Dollars ($4,000.00) for the second offence 

for each quarter in which such standards are not met; and Six Thousand and No/100 

Dollars ($6,000.00) for the third offence and each offence thereafter for each 

quarter in which such standards were not met. 

 

4. The amount of liquidated damages shall not exceed Ten Thousand and No/100 

Dollars ($10,000.00) in any calendar year. 
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B. Each of the above-mentioned cases of non-compliance result in damage to the City, its 

residents, businesses and institutions, compensation for which will be difficult or 

impossible to ascertain.  The Grantee agrees that the liquidated damages in the amounts set 

forth above are fair and reasonable compensation for such damage.  The Grantee agrees 

that said foregoing amounts are liquidated damages and not a penalty or forfeiture and are 

within one (1) or more exclusions to the term Franchise Fee provided by Section 

622(g)(2)(A)-(D) of the Cable Act. 

 

C. Payment of liquidated damages mandated by the City in accordance with the terms of this 

Franchise shall be considered a cure and full and final resolution of the alleged violation 

for the time period specified and shall not thereafter be considered, for any purpose, as an 

event of noncompliance for such specified period.  Nothing herein shall prevent the City 

from initiating another violation proceeding pursuant to the terms of this Franchise in the 

event another alleged violation of such provision of the Franchise should arise. 

 

Section 12.  Force Majeure. 

 

Neither party shall be liable for any failure of performance hereunder due to causes beyond its 

reasonable control including but not limited to: acts of God; fire; explosion; vandalism; storm or 

other similar catastrophes; national emergencies; insurrection; riots or wars. This provision 

includes work delays caused by waiting for utility providers to service or monitor their utility poles 

to which Grantee’s Cable System is attached, as well as unavailability of materials and/or qualified 

labor to perform the work necessary.   

 

Section 13.  Notices.  

 

All notices, reports, or demands required to be given in writing under this Franchise shall be sent 

via registered or certified mail or shall be deemed to be given when delivered personally to any 

officer of Grantee, postage prepaid thereon, addressed to the party to whom notice is being given, 

as follows: 

 

 If to City: City of Opelika 

  P.O. Box 390 

                                                Opelika, Alabama 36803 

 

If to Grantee:  Point Broadband of Opelika, LLC 

Attn: Chad Wachter 

1791 O.G. Skinner Drive 

                                    West Point, GA 31833 

                                   

Such addresses may be changed by either party upon notice to the other party given as provided in 

this section. 

 

Section 14.  Indemnity.  
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A. Grantee shall indemnify, defend and hold City, its officers, boards, commissions, agents 

and employees (collectively the Indemnified Parties) harmless from and against any and 

all lawsuits, claims, causes or action, actions, liabilities, demands, damages, judgments, 

settlements, disability, losses, expenses (including attorney’s fees and disbursements of 

counsel) and costs of any nature that any of the Indemnified Parties may at any time suffer, 

sustain or incur arising out of, based upon or in any way connected with the Grantee’s 

operations, the exercise of the Franchise, the breach of Grantee of its obligations under this 

Franchise and/or the activities of Grantee, its subcontractors, employees and agents 

hereunder.  Grantee shall be solely responsible for and shall indemnify, defend and hold 

the Indemnified Parties harmless from and against any and all matters relative to payment 

of Grantee’s employees, including compliance with Social Security and withholdings.  

Grantee shall not be required to provide indemnification to City for programming cablecast 

over any PEG access Channels administered by City.  Grantee shall not be required to 

indemnify City for negligence or misconduct on the part of City or its officials, boards, 

commissions, agents or employees. 

 

B. The indemnification obligations of Grantee set forth in this Franchise are not limited in any 

way by the amount or type of damages or compensation payable by or for Grantee under 

Workers’ Compensation, disability or other employee benefit acts, acceptance of insurance 

certificates required under this Franchise or the terms, applicability or limitations of any 

insurance held by Grantee. 

 

C. City does not, and shall not, waive any rights against Grantee which it may have by reason 

of the indemnification provided for in this Franchise, because of the acceptance by City, or 

the deposit with City by Grantee, of any of the insurance policies described in this 

Franchise. 

 

D. The indemnification of City by Grantee provided for in this Franchise shall apply to all 

damages and claims for damages of any kind suffered by reason of any of the Grantee’s 

operations referred to in this Franchise, regardless of whether or not such insurance policies 

shall have been determined to be applicable to any such damages or claims for damages. 

 

E. The City, the City Council and the Mayor shall have the right to retain counsel of their own 

choice, at their own expense. 

  

F. If Grantee obtains counsel for the City, City Council or the Mayor, then any one of them 

shall have the right to approve counsel.  However, neither the City, City Council, nor the 

Mayor shall unreasonably withhold its approval of counsel, provided such counsel is 

qualified and reasonably experiences in defending against such claims or actions. 

 

Section 15.  Liability Insurance.  

 

A. Upon the effective date, Grantee shall, at its sole expense, take out and maintain during the 

term of this Franchise commercial general liability insurance with a company licensed to 

do business in the state of Alabama that shall protect the Grantee, City and its officials, 

officers, directors, employees and agents from claims which may arise from operations 
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under this Franchise, whether such operations be by the Grantee, its officials, officers, 

directors, employees and agents or any subcontractors of Grantee.  This liability insurance 

shall include, but shall not be limited to, protection against claims arising from bodily and 

personal injury and damage to property resulting from Grantee’s vehicles, products and 

operations.  Grantee shall maintain, throughout the term of the Franchise, liability 

insurance insuring Grantee and the City in the minimum amounts of: 

 

1. One Million and No/100 Dollars ($1,000,000.00) for bodily injury or death to any 

one (1) Person; 

 

2. One Million and No/100 Dollars ($1,000,000.00) for bodily injury or death 

resulting from any one accident; 

 

3. Three Million and No/100 Dollars ($3,000,000.00) in the form of an umbrella 

policy. 

 

B. The following endorsements shall be attached to the liability policy: 

 

1. The policy shall provide coverage on an occurrence basis. 

 

2. The policy shall cover personal injury as well as bodily injury. 

 

3. The policy shall cover blanket contractual liability subject to the standard universal 

exclusions of contractual liability included in the carrier’s standard endorsement as 

to bodily injuries, personal injuries and property damage. 

 

4. Broad form property damage liability shall be afforded. 

 

5. City shall be named as an additional insured on the policy. 

 

6. Standard form of cross-liability shall be afforded. 

 

7. An endorsement stating that the policy shall not be canceled without thirty (30) 

days notice of such cancellation given to City. 

 

C. Grantee shall submit to City documentation of the required insurance, including a 

Certificate of Insurance showing that the City is an additional insured, as well as all 

properly executed endorsements, within thirty (30) days from the effective date of this 

Franchise. 

 

D. Grantee’s Insurance.  Grantee shall not commence any Cable System reconstruction work 

or permit any subcontractor to commence work until all insurance required under this 

Franchise has been obtained.  Said insurance shall be maintained in full force and effect 

until the expiration of this Franchise. 

1. In order for City to assert is rights to be indemnified, defended, and held harmless, 

City must, with respect to each claim: 
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a. Promptly notify Grantee in writing within thirty (30) days of any claim or 

legal proceeding which gives rise to such right; 

 

b. Afford Grantee the opportunity to participate in and fully control any 

compromise, settlement or other resolution or disposition of any claim or 

proceeding; and 

 

c. Fully cooperate with reasonable requests of Grantee, at Grantee’s expense, 

in its participation in, and control, compromise, settlement or resolution or 

other disposition of such claim or proceeding subject to paragraph (ii) 

above.   

 

Section 16.  Performance and Completion Bond. 

  

A. In the event the City has reason to believe that the Grantee has defaulted in the performance 

of any provision of this Franchise, except as excused by force majeure or otherwise, the 

City shall notify the Grantee in writing, by certified mail, of the provision or provisions of 

which the City believes Grantee to be in default and the details relating thereto (Alleged 

Default Notice). 

 

B. Within ten (10) business days of receipt of an Alleged Default Notice from the City, 

Grantee shall provide the City with a performance bond in the sum of Twenty-Five 

Thousand and No/100 Dollars ($25,000.00). The performance bond shall insure the faithful 

performance by the Grantee of all the provisions of this Franchise, and compliance with all 

orders, permits and directions of the City, and the payment by Grantee of any claim, 

penalties, damages, liens and taxes due the City related thereto or which arise by reason of 

the construction, operation or maintenance of the Cable System.  The performance bond 

shall be provided by Grantee regardless of whether Grantee disputes the alleged violation.  

Any failure by Grantee to provide performance bond as required herein shall constitute a 

separate breach of this Franchise.  Once the proceeding addressing the alleged violation 

has been completed, the Grantee shall be relieved of maintaining the performance bond 

until such time as another alleged violations notification is received by Grantee as which 

time the process shall begin again. 

 

C. The Grantee shall have thirty (30) days from the receipt of the Alleged Default Notice to: 

 

1. Respond to the City in writing, contesting the City’s assertion of default and 

providing such information or documentation as may be necessary to support the 

Grantee’s position; or 

 

2. Cure any such default.  The time for Grantee to correct any violation or liability 

shall be extended by City if the necessary action to correct such violation or liability 

is of such a nature or character as to require more than thirty (30) days within which 

to perform, provided Grantee provides written notice that it requires more than 

thirty (30) days to correct such violations or liability, commences the corrective 
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action within the thirty (30) day period and thereafter uses reasonable diligence to 

correct the violation or liability. 

 

D. In the event that the City finds that Grantee failed to respond to such an Alleged Default 

Notice to cure the default or to take reasonable steps to cure the default, the City shall 

promptly schedule a public hearing to consider that matter.  The City shall provide written 

notice at least fifteen (15) business days prior to the date of the hearing.  The Grantee shall 

be provided reasonable opportunity to offer evidence and be heard at such public hearing. 

 

E. In the event that the City, after public hearing, determines that a continuing state of default 

exists and that its cure is unlikely, the City may determine to pursue one (1) of the 

following: 

 

1. Access liquidated damages in accordance with the schedule set forth in this 

Ordinance; 

 

2. Determine the amount of actual damages to the City of the Default and draw upon 

all or any appropriate part of the performance bond provided herein; 

 

3. Seek specific performance of any provision in this Franchise which reasonably 

lends itself to such remedy, as an alternative to damages; 

 

4. Pursue a separate action for damages in a court of competent jurisdiction; 

 

5. Pursue the procedures for revocation of the Franchise; or 

 

6. Invoke any other lawful remedy available to the City. 

 

F. If the City draws upon the performance bond or any subsequent performance bond 

delivered pursuant hereto, in whole or in part, the City shall provide written notice of such 

draw to Grantee and Grantee shall replace or replenish to its full amount the same within 

thirty (30) days after such notice.   

 

G. If the City determines that a default exists after a public hearing, the Grantee shall have the 

right to a de nova review of such decision in any court of competent jurisdiction. 

 

Section 17.  Other Types of Insurance and Bonds. 

 

Notwithstanding other insurance and bond requirements, Grantee shall obtain and maintain other 

required types of insurance and bonds, including, but not limited to, workers compensation 

insurance and automobile liability insurance, that are mandated by either federal or State law, rule 

or regulation in at least the required minimum amounts, and according to the minimum terms and 

provision mandated by either the federal or State law, rule or regulation. 

 

Section 18.  Public Inspection File. 
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A. To the extent required by federal and/or State law, rule or regulation, Grantee shall maintain 

records and reports and assure that they are available upon request for inspection by the following: 

 

 1. The general public; 

 2. Subscribers and Users of the Service or System, and 

3. the City Council, the Administrator or other City officials, or the designee of such. 

 

B. Grantee shall maintain a public inspection file which shall include a least the following: 

 

 1. ownership records; 

 2. Equal Employment Opportunity (EEO) data; 

 3. Testing data and records pursuant to the FCC’s rules, if applicable; 

 4. Records of System maintenance and repair activities; and 

5. any other records or information required to be contained in a public inspection file 

by federal or State law, rule or regulation. 

 

Section 19.  Retention and Submission of Reports and Records. 

 

A. Grantee shall file with the City, at the time of payment of the Franchise Fee, a report of all 

Gross Revenues in form and substance as Exhibit E attached hereto. 

 

B. If requested by City, Grantee shall provide City a written or computer stored record of all 

service calls and interruptions or degradation of Service experienced for the preceding 12-

month period, provided such complaints result in or require a service call, subject to the 

Subscriber’s right of privacy as required by Federal Law. 

 

C. City and Grantee shall mutually agree, at the times and in the form prescribed, such other 

reasonable reports with respect to grantee’s operations pursuant to this Franchise. 

 

D. If requested by the City, Grantee shall furnish to and file with City Administrator the maps, 

plats, and permanent records of the location and character of all facilities constructed, 

including underground facilities, and Grantee shall file with City updated of such maps, 

plats and permanent records annually if changes have been made in the System. 

 

E. If requested by the City, Grantee shall furnish a list of all addresses for which Cable Service 

is available within the Service Area, but which will not include specific Subscriber 

information. 

 

Section 20.  Inspection and Review of Books, Records and Other Data. 

 

The City shall have the right to inspect, upon reasonable notice and during Normal Business Hours, 

or require Grantee to provide within a reasonable time copies of any records maintained by Grantee 

which relate to System operations including specifically Grantee’s accounting and financial 

records.  City acknowledges that some of the records which may be provided by Grantee may be 

classified as confidential and therefore may subject Grantee to competitive disadvantage if made 

public.  City shall therefore maintain the confidentiality of any and all records provided to it by 

14.1.a

Packet Pg. 299

A
tt

ac
h

m
en

t:
 C

M
 1

0-
16

-1
8,

 O
rd

in
an

ce
, F

ra
n

ch
is

e 
A

g
re

em
en

t,
 P

o
in

t 
B

ro
ad

b
an

d
  (

02
3-

18
-O

R
D

 :
 G

ra
n

t 
a 

F
ra

n
ch

is
e 

fo
r 

C
ab

le
 T

el
ev

is
io

n
 t

o
 P

o
in

t



 

 15 

Grantee which are not required to be made public pursuant to Applicable Laws.  Grantee shall 

produce such books and records for City’s inspection at Grantee’s local office within the Service 

Area or at such other mutually agreed upon location within the City. If a request from an outside 

party to have access to the records, then Grantee will be immediately notified of such request in 

order for Grantee to take any immediate legal action or determination to release such information. 

To the extent it is necessary for City to send representatives to a location outside of the City to 

inspect Grantee’s books and records, Grantee shall be responsible for all reasonable travel costs 

incurred by City representatives. 

 

Section 21.  Billing Credit or Refunds for Service Outages, Interruptions; Substandard Signal or 

Picture Quality or Unsolicited Service. 

 

A. If a Subscriber’s Cable Service is interrupted or discontinued without cause for twenty-

four (24) or more consecutive hours, the Grantee shall, upon request by Subscriber, credit 

such Subscriber pro rata for such interruption.  

 

B. Refunds:  Refund checks will be issued promptly, but no later than either: 

 

1. The Subscriber’s next billing cycle following resolution of the request or thirty (30) 

days, whichever is earlier, or 

 

2. The return of the equipment supplied by Grantee if Service is terminated. 

 

C. Credits:  Credits for Service will be issued no later than the Subscriber’s next billing cycle 

following the determination that a credit is warranted. 

 

D. In the case of a charge for unsolicited service, Grantee shall provide a subscriber with an 

adjustment or billing credit on the next available periodic invoice.  Moreover, in such a 

case, Grantee shall not consider a subscriber delinquent for failure to pay a charge for 

unsolicited service. 

 

Section 22.  Customer Service Hours; Capabilities of Customer Service Office; and Telephones. 

 

A. Cable System office hours and telephone availability. 

 

1. Grantee will maintain a local, toll-free or collect call telephone access line which 

will be available to its Subscribers twenty-four (24) hours a day, seven (7) days a 

week. 

 

(a) Trained Grantee representatives will be available to respond to customer 

telephone inquires during Normal Business Hours. 

 

(b) After Normal Business Hours, the access line may be answered by a service 

or an automated response system, including an answering machine.  

Inquiries received after Normal Business Hours must be responded to by a 

trained Grantee representative on the next business day. 
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2. Under Normal Operating Conditions, telephone answer time by a customer service 

representative, including wait time shall not exceed thirty (30) seconds when the 

connection is made.  If the call needs to be transferred, transfer time shall not exceed 

thirty (30) seconds.  These standards shall be met no less than ninety percent (90%) 

of the time under Normal Operating Conditions, measured on a quarterly basis. 

 

3. Grantee shall not be required to acquire equipment or perform surveys to measure 

compliance with the telephone answering standards above unless an historical 

record of complaints indicates a clear failure to comply. 

 

4. Under Normal Operating Conditions, the customer will receive a busy signal less 

than three percent (3%) of the time. 

 

5. Customer service center and bill payments locations will be open at least during 

Normal Business Hours and will be conveniently located. 

 

B. Installations, Outages and Service Calls.  Under Normal Operating Conditions, each of the 

following standards will be met no less than ninety-five percent (95%) of the time 

measured on a quarterly basis. 

 

1. Standard Installations will be performed within seven (7) business days after an 

order has been placed.  Standard Installations are those that are located up to one 

hundred twenty-five (125) feet from the existing distribution system tap point. 

 

2. Excluding conditions beyond the control of Grantee, Grantee will begin working 

on Service Interruptions promptly and in no event later than twenty-four (24) hours 

after the interruption becomes known.  Grantee must begin actions to correct other 

Service problems the next business day after notification of the Service problem. 

 

3. The appointment window alternatives for Installations, Service calls, and other 

Installation activities will be either a specific time or, at maximum, a four (4) hour 

time block during Normal Business Hours.  Grantee may schedule Service calls and 

other Installation activities outside of Normal Business Hours for the express 

convenience of the customer. 

 

4. Grantee may not cancel an appointment with a customer after the close of business 

on the business day prior to the scheduled appointment. 

 

5. If Grantee’s representative is running late for an appointment with a customer and 

will no be able to keep the appointment as scheduled, the customer shall be 

contacted.  The appointment will be rescheduled, as necessary, at a time which is 

convenient for the customer. 

 

C. Communications between Grantee and Subscribers. 
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1. Notifications to Subscribers: 

 

(a) Grantee will provide written information on each of the following areas at 

the time of Installation of Service, at least annually to all Subscribers, and 

at any time upon request: 

 

(i) Products and Services offered; 

 

(ii) Prices and options for programming Services and conditions of 

subscription to programming and other Services; 

 

(iii) Installation and Service maintenance policies; 

 

(iv) Instructions on how to use the Cable Service; 

 

(v) Channel positions of programming carried on the System; and 

 

(vi) Billing and complaint procedures, including the address and 

telephone number of the City’s cable office. 

 

(b) Subscribers will be notified of any changes in rates, programming Services 

or Channel positions as soon as possible in writing.  Notice must be given 

to Subscribers a minimum of thirty (30) days in advance of such changes if 

the change is within the control of the Grantee.  In addition, the Grantee 

shall notify Subscribers thirty (30) days in advance of any significant 

changes in the other information required by Section 5.4(c)(i)(1). 

 

(c) In addition to the requirement of subparagraph (2) of this section regarding 

advance notification to Subscribers of any changes in rates, programming 

services or Channel positions, Grantee shall give thirty (30) days written 

notice to both Subscribers and the City before implementing any rate or 

Service change.  Such notice shall state the precise amount of any rate 

change and briefly explain in readily understandable fashion the cause of 

the rate change (e.g., inflation, change in external costs or the 

addition/deletion of Channels).  When the change involved the addition or 

deletion of Channels, each Channel added or deleted must be separately 

identified.  For purposes of the carriage of digital broadcast signals, the 

Grantee need only identify for Subscribers the television signal added and 

not whether that signal may be multiplexed during certain dayparts. 

 

(d) To the extent Grantee is required to provide notice of Service and rate 

changes to Subscribers, the Grantee may provide such notice using any 

reasonable written means at its sole discretion. 

 

(e) Notwithstanding any provision of this section, Grantee shall not be required 

to provide prior notice of any rate change that is the result of a regulatory 
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fee, Franchise Fee, or any other fee, tax, assessment, or charge of any kind 

imposed by any federal agency, state, or City on the transaction between the 

Grantee and the Subscriber. 

 

2. Billing: 

 

(a) Consistent with 47 C.F.R. § 76.1619, bills will be clear, concise and 

understandable.  Bills must be fully itemized, with itemizations including, 

but not limited to, Basic Cable Service and premium Service charges and 

equipment charges.  Bills will also clearly delineate all activity during the 

billing period, including optional charges, rebates and credits. 

 

(b) In case of a billing dispute, the Grantee must respond to a written complaint 

from a Subscriber within thirty (30) days. 

 

Section 23.  Grantee CSR and Service Technician Personnel. 

 

A. Grantee shall annually certify to the City Council that each CSR has taken and passed a 

Grantee-implemented course or on-going class designed to train CSRs to handle their jobs in a 

courteous, efficient, knowledgeable and responsive manner.  Also, the course or class shall be 

designed to provide continuing education to CSRs concerning changes in Federal, State, or local 

law, as well as changes in Grantee’s customer service policies and practice. 

 

B. Grantee shall annually certify to City Council that each service technician has taken and 

passed a Grantee-implemented course or on-going class designed to train service technicians to 

handle their jobs in a courteous, efficient, and responsive manner.  Also, the course or class shall 

be designed to provide continuing education to service technicians in changes in technology, 

repair/maintenance procedures and related matters. 

 

C. Grantee shall maintain records on the certification for every CSR and service technician 

and shall provide such certification records to the City upon seven (7) days request. 

 

D. Every CSR and service technician of Grantee shall note his or her name (as well as badge 

or identification number if one is supplied) on each service request or work order that is furnished 

to a customer.  Further, every CSR and service technician of Grantee shall identify him or herself 

to a customer at the outset of a phone conference or service call to the residence or business. 

 

E. The provisions and requirements of this Section extend to all full-time and part-time 

employees as well as any subcontractors and independent contractors who perform the tasks of 

CSRs or service technicians. 

 

Section 24.  Service Inquiry Logs. 

 

A. Grantee shall be required to keep and maintain service inquiry logs, subject to any 

limitations imposed by the State or federal law, including any subscriber privacy limitations 

imposed by the Cable Act. 
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B. The purpose of the service inquiry logs is to assist the City in assessing (in the aggregate) 

the type, degree, and resolution of customer service requests, inquiries, and complaints. 

 

C. At a minimum, the service inquiry logs shall contain the following: 

 

 1) the time and date of initial receipt of any service request, inquiry, or complaint, 

together with the time and date of the initial response to that service request, inquiry or 

complaint; 

 2) the nature of the service request, inquiry or complaint; 

 3) the precise action taken by Grantee in order to resolve the service inquiry, request, 

or complaint; 

 4) whether the service request, inquiry, or complaint was resolved by allowing a credit 

or refund of some sort; and 

 5) the area, location, or quadrant of the City where the service request, inquiry, or 

request was generated. 

 

D. In addition to any other right of inspection that the City may possess, it shall have the right 

to review and inspect a compilation of such logs.  However, the City shall not have the right of 

access, review, or inspection for any service inquiry logs or any information contained within 

service inquiry logs that are otherwise protected from access, review, or inspection by Federal or 

State law. 

 

E. The term “service inquiry logs” as used in this Section shall not include data or entries 

placed in logs related to scheduled installations. 

 

Section 25.  Restoration of Property. 

 

Any and all Rights-of-Way, or public or private property, which are disturbed or damaged during 

the construction, repair, replacement, relocation, operation, maintenance, expansion, extension or 

reconstruction of the System by the Grantee shall be promptly and fully restored by Grantee, at its 

expense, to a condition as good as that prevailing prior to Grantee’s work, as determined by City.   

If Grantee shall fail to promptly perform the restoration required herein, after written request of 

City and a thirty (30) day period, unless agreed to by the City and Grantee differently, to satisfy 

that request, City shall have the right to put the Rights-of-Way back into condition as good as that 

prevailing prior to Grantee’s work.  In the event City determines that Grantee is responsible for 

such disturbance or damage, Grantee shall be obligated to fully reimburse City for such restoration 

within thirty (30) days after its receipt of City’s invoice thereof. 

 

Section 26.  Service Inquiries, Requests, Complaints and Response Times; Credits and/or Rebates 

for Unexcused Cancellations of Service Calls. 

 

 A. Except in the case of force majeure, or an appointment scheduled with the mutual consent 

of a subscriber, Grantee shall respond to the service inquiries, requests, and complaints of 

subscribers within Grantee’s normal business or service hours, and within the time schedules 

detailed in subsections (B) through (G) of this Section.  The Grantee shall be considered in 
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compliance by the City if the standards of service outlines in subsections (B) through (G) are met 

or exceeded at least 97.5% of the time over a calendar month.  Conversely, the Grantee shall be 

considered in major non-compliance (absent force majeure or mutually scheduled appointments) 

if the standards of service outlines in subsections (B) through (G) of this Section are not met or 

exceeded at least 97.5% of the time over any four (4) calendar months within a calendar year, or 

any five (5) months within a fifteen (15) month period. 

 

B. Moreover, under normal operating conditions, Grantee shall inform the customer that there 

is a choice as to whether the service call is scheduled at a specific time during normal business 

hours or, at a maximum, a four-hour time block during normal business hours.  The Grantee may 

schedule the service call outside of normal business hours for the express convenience of the 

customer for the morning (8 a.m. to noon), afternoon (noon to 4 p.m.), (or) evening (4 p.m. to 8 

p.m. or later) hours.  If the service call has to be cancelled or rearranged by the Grantee, then the 

Grantee shall make every effort to notify the customer as soon as possible, and shall re-schedule 

the service call, as necessary, at a time that is convenient for the customer for a time within twenty-

four (24) hours of the cancellation if desired by the subscriber.  If the Grantee cancels a scheduled 

service call without prior notification to the subscriber, or fails to re-schedule the service call 

within forty-eight (48) hours of the cancellation (except upon mutual agreement with the 

subscriber), then Grantee shall credit the affected subscriber on the next available billing cycle or 

refund the subscriber within sixty (60) days an amount equivalent to the amount charged by the 

Grantee to a subscriber for a normal service call, or where no such charge exists, then the amount 

equivalent to one (1) month’s charge for basic multi-channel service. 

 

C. In the case of a service outage or a “blank” or “no-picture” situation at any given level of 

billing or service (except for pay-per-view events), Grantee shall respond to, and make repairs as 

are necessary to return the multi-channel service within six (6) hours from the time the Grantee 

first received notification of the “blank” or “no-picture” situation. 

 

D. In the case of a signal or service interruption (such being defined as a visually discernable 

degradation in picture or sound), Grantee shall make its best efforts to respond and remedy the 

problem the same day, but in no case later than twenty-four (24) hours or one (1) working day 

from the time the Grantee first received notification of the signal or service interruption. 

 

E. In the case of a defective, improperly operating, or non-operating piece of equipment, 

Grantee shall make its best efforts to respond and remedy the problem the same day, but in no case 

will the response be later than twenty-four (24) hours or one (1) working day, and shall make the 

repairs as are necessary to correct the problem with thirty-six (36) hours from the time Grantee 

first received notification of the defective, improperly operating, or non-operating piece of 

equipment. 

 

F. In no case shall subscriber’s service request or inquiry go unresponded or unattended to for 

more than twelve (12) hours from the time Grantee first receives notification of the service inquiry 

or request.  Moreover, except in force majeure situations, all requests and inquiries shall be handled 

or corrected within thirty-six (36) hours from the time the Grantee first receives notification.  If a 

cancellation of a service call occurs, then the Grantee shall re-schedule the call in a manner 

consistent with the guidelines expressed in subsection (A) of this Section. 
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G. In case of a dispute concerning the precise time that the Grantee received notification, or 

the precise circumstances surrounding the grantee’s receiving the notification, or whether 

notification was received at all, the City reserves the right and authority to settle such dispute. 

 

Section 27.  Protection of Subscriber or User Privacy. 

 

All subscriber privacy rights shall be in accordance with federal law.  Subscribers and non-

Subscribers may request to be put on a list to prevent solicitations from Grantee. 

 

Section 28.  Resolution of Complaints/Inquiries. 

 

A. Grantee is required to develop a comprehensive complaint/inquiry resolution policy which 

adheres to this Ordinance and any rules or regulations promulgated hereto. 

 

B. Grantee’s complaint/inquiry resolution policy shall be reduced to writing and such policy 

shall be available upon request to any person.  In any event, a subscriber shall receive notice of 

such policy in the manner that is prescribed by this ordnance and any State rules and regulations. 

 

C. Grantee’s complaint/inquiry resolution policy shall contain at least the following minimum 

standards: 

 

1. the initial response to a complaint/inquiry shall occur no later than twenty-four (24) 

hours after receipt of the compliant/inquiry; 

2. Grantee shall use its best efforts to resolve the complaint/inquiry within twenty-

four (24) hours after receipt of the complaint/inquiry; 

3. complaints/inquiries relating to service changes or additions shall be responded to 

in accordance with this Ordinance; 

4. informing subscribers of the credit/refund policy which is consistent with this 

Ordinance, and any applicable State regulations; and 

5. informing subscribers of the billing disputes policy which is consistent with this 

Ordinance, and any applicable State regulations. 

 

Section 29.  Policy with Respect to Continuity of Service. 

 

A. Grantee may not abandon the System or any portion thereof without having first given 

three (3) months written notice to City.   

 

B. In the event of abandonment of the System, City shall have the right to require Grantee to 

remove all or any portion of the System from all Rights-of-Way and public property within 

City. 

 

C. If Grantee has failed to commence removal of System, or such part thereof as was 

designated by City, within thirty (30) days after written notice of City’s demand for 

removal is given, or if Grantee has failed to complete such removal within twelve (12) 

months after written notice of City’s demand for removal is given, City shall have the right 
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to apply funds secured by the performance bond to remove the System or purchase the 

system at fair market value.  

 

Section 30.  Construction and Construction-Related Requirements. 

 

A. Registration, Permits, Construction Codes, and Cooperation. 

 

1. Grantee shall comply with all non-discriminatory construction requirements of 

local, state and federal laws. 

2. Grantee agrees to obtain a permit as required by City prior to removing, 

abandoning, relocating or reconstructing, if necessary, any portion of its facilities.  

Notwithstanding the foregoing, City understands and acknowledges there may be 

instances when Grantee is required to make repairs, in compliance with federal or 

state laws, that are of an emergency nature.  Grantee will notify City prior to such 

repairs, if practicable, and will obtain the necessary permits in a reasonable time 

after notification to City. 

3. Reimbursement paid through the permitting process is separate and in addition to 

any other fees included in the Franchise. Grantee, at the time of or prior to 

submitting construction plans, shall provide City with a description of the type of 

Service to be provided by the Grantee in sufficient detail for City to determine 

compliance with the Franchise and Applicable Law. 

4. City may issue reasonable policy guidelines to all grantees to establish procedures 

for determining how to control issuance of engineering permits to multiple grantees 

for the use of the same Rights-of-Way for their facilities.  Grantee shall cooperate 

with City in establishing such policy and comply with the procedures established 

by the City Administrator or his or her designee to coordinate the issuance of 

multiple engineering permits in the same Rights-of-Way segments. 

5. Grantee shall first obtain the written approval of City prior to commencing any 

construction or reconstruction on the Rights-of-Way and public places of City. 

6. Failure to obtain permits or comply with non-discriminatory permit requirements 

shall subject Grantee to all enforcement remedies available to City under 

Applicable Laws or this Franchise. 

7. Grantee shall be notified in writing and meet with developers and be present at pre-

construction meetings to ensure that the newly constructed Cable System facilities 

are installed in new developments within City in a timely manner. City will make 

provisions in new development permits to require developer or contractor to notify 

Grantee ten (10) days in advance of open utility trenches for the opportunity of 

Grantee’s cables to be placed within such trenches at the same time as other utilities.  

8. Grantee, upon written request, shall hold an annual meeting with City to coordinate 

construction plans of both parties for the upcoming year.   
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B. Ongoing Construction.  Grantee shall notify City at least ten (10) days prior to the 

commencement of any construction in any Rights-of-Way.  Grantee shall provide to City 

a detailed site plan of any proposed construction or excavation.  Grantee shall not open or 

disturb the surface of any Rights-of-Way or public place for any purpose without first 

having obtained a permit to do so in the manner provided by law.  All excavation shall be 

coordinated with other utility excavation or construction so as to minimize disruption to 

the public.  Any excavation shall be backfilled without delay and lawns, gardens, shrubs, 

and flower beds returned and restored in as good a condition as before work involving such 

disturbance was done.  Any excessive or loose dirt, gravel, mud or sand shall be removed 

from the property and deposited at an approved disposal site. 

 

C. Use of existing poles or conduits. 

 

1. Grantee shall utilize existing poles and/or replacement poles, conduits and other 

facilities whenever commercially reasonable and shall not construct or install any 

new, different or additional poles, conduits or other facilities on public property 

until the written approval of the City is obtained.  No location or any pole or wire-

holding structure of Grantee shall be a vested interest, and such poles or structures 

shall be removed or modified by Grantee at its own expense whenever City 

determines that the public convenience would be enhanced thereby.  

 

2. The facilities of Grantee shall be installed underground in those areas of City where 

existing telephone and electric services are both underground at the time of 

construction by Grantee.  In areas where either telephone or electric utility facilities 

are installed aerially at the time of System construction, Grantee may install its 

facilities aerially; however, at such time as the existing aerial facilities are placed 

underground, Grantee shall likewise place its facilities underground at its sole cost.  

If City requires utilities to bury lines which are currently overhead, and the City 

financially participates in said undergrounding, then the City will   provide the same 

reimbursement to the Grantee as other utilities. 

D. Minimum Interference.   

1. Grantee shall use its best efforts to give reasonable prior notice to any adjacent 

private property owners who will be negatively affected or impacted by Grantee’s 

significant work in the Rights-of-Way. 

 

2. All transmission and distribution structures, lines and equipment erected by 

Grantee shall be located so as to cause minimum interference with the 

unencumbered use of Rights-of-Way and other public places and minimum 

interference with the rights and reasonable convenience of property owners who 

adjoin any of the Rights-of-Way and public places at the time of placement. 

 

E. Temporary Relocation. 

   

1. At any time during the Term of the Franchise, Grantee shall, at its own expense, 

protect, support, temporarily disconnect, relocate or remove any of its property 
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when, in the opinion of the City, (i) the same is required by reason of traffic 

conditions, alteration to or establishment of any Rights-of-Way construction, 

alteration to or establishment of any Rights-of-Way or any facility within the 

Rights-of-Way, sidewalk, or other public place, including but not limited to, 

installation of sewers, drains, waterlines, power lines, traffic signal lines or 

transportation facilities; or (ii) a City project or activity makes disconnection, 

removal, or relocation necessary or less expensive for City. Notwithstanding the 

above, if City has funds, or can obtain funds, to reimburse other utilities for 

temporary or permanent relocation, then Grantee will be reimbursed in the same 

manner as other utilities. 

  

2. Grantee shall, on request of any Person holding a permit to move a building, 

temporarily raise or lower its wires to permit the movement of such buildings.  The 

expense of such temporary removal or raising or lowering of wires shall be paid by 

the Person requesting the same, and Grantee shall have the authority to require such 

payment in advance. Grantee shall be given not less than ten (10) days advance 

notice to arrange such temporary wire alterations under normal operating 

conditions. 

 

F. Emergency.  Whenever, in case of fire or other emergency, it becomes necessary in the 

judgment of the City Administrator, police chief, fire chief, or their delegates, to remove 

or damage any of Grantee’s facilities, no charge shall be made by Grantee against City for 

restoration, repair or damages. 

 

G. Tree Trimming.  Grantee shall comply with all applicable provisions of the Code of 

Ordinances of the City regarding the trimming of any trees on public property or in the 

Rights-of-Way.   

 

H. Protection of facilities.  Nothing contained in this section shall relieve any Person from 

liability arising out of the failure to exercise reasonable care to avoid damaging Grantee’s 

facilities while performing any work connected with grading, regrading or changing the 

line of any Rights-of-Way or public place or the construction or reconstruction of any 

sewer or water system. 

 

I. Installation records.  Grantee shall keep accurate Installation records of the location of all 

facilities in the Rights-of-Way and public ways and furnish them to City upon request.  

Grantee shall cooperate with City to furnish such information in an electronic mapping 

format, if possible compatible with the then current City electronic mapping format.  Upon 

completion of new or relocation construction of underground facilities in the Rights-of-

Way and public ways, Grantee shall provide City with Installation records in an electronic 

format, if possible compatible with the then current City electronic mapping format, 

showing the location of the underground and above ground facilities.     

 

J. Locating facilities.   
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1. If, during the design process for public improvements, City discovers a potential 

conflict with proposed construction, Grantee shall either:  (a) locate and, if 

necessary, expose its facilities in conflict or (b) use a location service under contract 

with City to locate or expose its facilities.  Grantee is obligated to furnish the 

location information in a timely manner, but in no case longer than thirty (30) days. 

2. City reserves the prior and superior right to lay, construct, erect, install, use, 

operate, repair, replace, remove, relocate, regrade, widen, realign, or maintain any 

Rights-of-Way and public ways, aerial, surface, or subsurface improvement, 

including but not limited to water mains, traffic control conduits, cable and devices, 

sanitary or storm sewers, subways, tunnels, bridges, viaducts, or any other public 

construction within the Rights-of-Way of City limits. 

 

K. City’s rights.   

 

1. When City uses its prior superior right to the Rights-of-Way and public ways, 

Grantee shall move its property that is located in the Rights-of-Way and public 

ways, at its own cost unless the relocation is for beautification purposes or utility 

relocation funds are available, to such a location as City directs. In such instance 

Grantee will be reimbursed in such a manner as other utilities. 

 

2. Nothing in this Franchise shall be construed to prevent City from constructing, 

maintaining, repairing or relocating sewers; grading, paving, maintaining, 

repairing, relocating and/or altering any Right-of-Way; constructing, laying down, 

repairing, maintaining or relocating any water mains; or constructing, maintaining, 

relocating, or repairing any sidewalk or other public work. 

 

L. Relocation delays.   

 

1. Subject to Grantee’s compliance with Section 3.12 above, if Grantee’s relocation 

effort so delays construction of a public project causing City to be liable for delay 

damages, Grantee shall reimburse City for those damages attributable to the delay 

created by Grantee.  In the event Grantee should dispute the amount of damages 

attributable to Grantee, the matter shall be referred to the City engineer for a 

decision.  In the event that Grantee disagrees with the City engineer’s decision, the 

matter shall be submitted to the Mayor for determination, whose decision shall be 

final and binding upon Grantee as a matter of City review, but nothing herein 

waives any right of appeal to the courts. 

 

2. In the event City becomes aware of a potential delay involving Grantee’s facilities, 

City shall promptly notify Grantee of this potential delay. 

 

M. Interference with City Facilities.  The Installation, use and maintenance of the Grantee’s 

facilities within the Rights-of-Way and public ways authorized herein shall be in such a 

manner as not to interfere with City’s placement, construction, use and maintenance of its 

Rights-of-Way and public ways, Rights-of-Way lighting, water pipes, drains, sewers, 
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traffic signal systems or other City systems that have been installed, maintained, or used 

by City. 

 

N. Interference with Utility Facilities. Grantee agrees not to install, maintain or use any of its 

facilities in such a manner as to damage or interfere with any existing facilities of any 

utility located within the Rights-of-Way and public ways of City and agrees to relocate its 

facilities, if necessary, to accommodate another facility relocation.  Nothing in this section 

is meant to limit any rights Grantee may have under Applicable Laws or this Franchise to 

be compensated for the cost of relocating its facilities from the utility that is requesting the 

relocation. 

 

O. Collocation.  To maximize public and employee safety, to minimize visual clutter of aerial 

plant, and to minimize the amount of trenching and excavation in and along City Rights-

of-Way and sidewalks for underground plant, Grantee shall make every commercially 

reasonable effort to collocate compatible facilities within the Rights-of-Way subject to the 

engineering requirements of the owners of utility poles and other facilities. 

 

P. Safety Requirements. 

 

1. Grantee shall at all times employ ordinary and reasonable care and shall install and 

maintain in use nothing less than commonly accepted methods and devices for 

preventing failures and accidents which are likely to cause damage or injuries. 

 

2. Grantee shall install and maintain its System and other equipment in accordance 

with City’s codes and the requirements of the National Electric Safety Code and all 

other applicable FCC, state and local regulations, and in such manner that they will 

not interfere with City communications technology related to health, safety and 

welfare of the residents at the time of Grantee’s placement of facilities. 

 

3. Cable System structures, and lines, equipment and connections in, over, under and 

upon the Rights-of-Way of City, wherever situated or located, shall at all times be 

kept and maintained in good condition, order, and repair so that the same shall not 

menace or endanger the health, safety or property of City or any Person. 

 

Section 31.  Design Provisions 

 

A. System Upgrade/Construction: Minimum Channel Capacity. 

 

1. Grantee shall operate and maintain for the term of this Franchise a System 

providing a minimum of 150 channels (750 MHz).  Design specifications found in 

Exhibit D attached hereto are hereby incorporated as part of this Franchise. 

2. All final programming decisions remain the discretion of Grantee in accordance 

with this Franchise, provided that Grantee notifies City and Subscribers in writing 

thirty (30) days prior to any Channel additions, deletions, or realignments, and 

further subject to Grantee’s signal carriage obligations hereunder and pursuant to 
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47 U.S.C. § 531-536, and further subject to City’s rights pursuant to 47 U.S.C. § 

545.   

B. System Construction.  On or about ten (10) days prior to any system construction, except 

for maintenance, affected Subscribers will receive a notification, which notification shall 

include Grantee’s telephone number that Subscribers can use to contact Grantee with any 

questions or concerns they may have.  No less than forty-eight (48) hours before 

construction, all affected houses will receive written notification regarding Grantee’s 

construction schedule which will also include the scope of work to be performed and 

Grantee’s telephone number.  Nothing shall prohibit Grantee from consolidating the 

notices required in this subparagraph. 

C. Interruption of Service. Grantee shall interrupt Service only for good cause and for the 

shortest time possible.  Such interruption shall occur during periods of minimum use of the 

System.  If Service is interrupted for a total period of more than twenty-four (24) 

continuous hours in any thirty (30) day period, Subscribers shall be credited pro rata for 

such interruption upon request. 

D. Emergency Alert Capability.  Grantee shall at all times comply with the Emergency Alert 

System standards pursuant to Title 47, Section 11, Subpart A-E of the Code of Federal 

Regulations, as may be amended or modified from time to time. 

E. Technical Standards.  The technical standards used in the operation of the System shall 

comply, at minimum, with the technical standards promulgated by the FCC relating to 

Cable Systems pursuant to Title 47, Section 76, Subpart K of the Code of Federal 

Regulations, as may be amended or modified from time to time, which regulations are 

expressly incorporated herein by reference.  In addition, Grantee is subject to the technical 

standards outlined in Exhibit D attached hereto. 

F. Special Testing. 

1. City shall have the right to inspect and test all construction or Installation work 

performed pursuant to the provisions of the Franchise.  In addition, City may 

require special testing of a location or locations within the System as desired at any 

time during the term of this Franchise.  Demand for such special tests may be made 

on the basis of complaints received or for routine verification of Grantee’s 

compliance with FCC technical standards.  City shall endeavor to so arrange its 

request for such special testing so as to minimize hardship or inconvenience to 

Grantee or to the Subscribers caused by such testing 

 

2. Before ordering such tests, Grantee shall be afforded thirty (30) days advance 

written notice.  City shall meet with Grantee prior to requiring special tests to 

discuss the need for such and, if possible, visually inspect those locations which 

may be the focus of concern.  If, after such meetings and inspections, City wishes 

to require special tests and the thirty (30) days have elapsed, the tests shall be 

conducted by Grantee at the party requesting such testing and may be observed by 

a qualified engineer agreed upon by the Grantee and City.  Grantee shall participate 
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and cooperate in such testing and Grantee’s employees shall be the only persons 

allowed to manipulate the plant for testing. 

 

G. FCC Reports.   The results of any tests required to be filed by Grantee with the FCC shall, 

upon request of the City, also be filed with City or its designee within ten (10) days of the 

date of request. 

 

H. Interconnection.  At the request of the City, Grantee shall make commercially reasonable 

efforts to interconnect with adjacent Cable Systems to facilitate the two-way distribution 

of PEG Access Channels and/or Institutional Network.  All decisions regarding whether to 

interconnect and the terms and conditions of any such interconnect shall be a matter of 

agreement between the cable/video operators involved to include technical and financial 

feasibility.   

 

I. Annexation.  Upon the annexation of any additional land area by the City, if the annexed 

area is not currently served by a cable operator it will be subject to the other provisions of 

this Section 4.  If the annexed area is served by a cable operator, Grantee has the option to 

extend its Cable System to the newly annexed area if Grantee determines that it is 

economically feasible to do so.  Upon the annexation of any additional land area by the 

City, the annexed area shall be subject to all the terms of this Franchise upon ninety (90) 

days of written notification by the City to Grantee.  A cable operator other than Grantee 

whose Cable System already passes homes in an annexed area shall not extend its Cable 

System beyond those homes which it passes at the time the annexation occurs unless it 

otherwise obtains a franchise from the City. 

 

J. Lockout Device.  Upon the request of a Subscriber, Grantee shall make available, by sale 

or lease, a Lockout Device allowing Channels on the System to be blocked. 

 

Section 32.  Description of System 

 

A. The Cable System shall be designed, constructed, routinely inspected, and maintained to 

guaranty the Cable System meets or exceeds the requirements of the most current additions 

of the National Electrical Code (NFPA 70) and the National Electrical Safety Code (ANSI 

C2).    

 

B. General Requirements.  Grantee shall use equipment used in high-quality, reliable, modern 

Cable System of similar design. 

 

C. General Description.  The Cable System shall provide Subscribers with a technically 

advanced and reliable Cable System.  The System shall operate with the capability of 

delivering a minimum of one hundred fifty (150) Channels of programming.  The design 

will provide the benefits of proven one hundred fifty (150) Channel electronics while 

positioning the System for expansion of Channel capacity as technology and future services 

develop.  
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D. Technical Specifications.  The system shall meet or exceed FCC requirements.  In no event 

shall the System fall below the following standards: 

 

1. The System shall be designed such that at a minimum all technical specifications 

of this Franchise Agreement are met. 

 

2. The System shall be designed such that no noticeable degradation in signal quality 

will appear at the Subscriber terminal. 

  

Section 33.  Extent of Grant of Franchise; Wireline System and Service. 

 

A. The Grantee shall have the right and privilege, subject to the permitting and other lawful 

requirements of City ordinance, rule or procedure, which does require a separate pole 

attachment agreement for attaching to any City owned poles, to construct, erect, and 

maintain, in, upon, along, across, above, over and under the Rights-of-Way in City a Cable 

System and shall have the right and privilege to provide Cable Service.  The System 

constructed and maintained by Grantee or its agents shall not interfere with other uses of 

the Rights-of-Way.  Grantee shall make use of existing poles and other above and below 

ground facilities available to Grantee to the extent it is technically and economically 

feasible to do so. 

 

B. Notwithstanding the above grant to use Rights-of-Way, no Right-of-Way shall be used by 

Grantee if City determines, in its sole discretion, that such use is inconsistent with the 

terms, conditions, or provisions by which such Right-of-Way was created or dedicated, or 

with the present use of the Right-of-Way. 

 

C. This Franchise shall be nonexclusive, and City reserves the right to grant use of said Rights-

of-Way to any Person at any time during the period of this Franchise for the provision of 

Cable Service.  

 

D. The Grantee acknowledges and agrees that the City reserves the right to grant one (1) or 

more additional franchises or other similar lawful authorization to provide Cable Services 

within the City; provided, If the City enters into any such contract, license, agreement, or 

similar authorization with a cable or video system operator (without regard to the 

technology used to deliver such services), which is not an affiliate of Grantee, the terms of 

that contract, license or agreement shall be on substantially equivalent terms and conditions 

contained in this agreement or such terms and conditions equitably modified to reflect any 

differences between the License and any additional license, contract or agreement in terms 

of benefit to the respective cable or video system, including, but not limited to, such 

considerations as (i) length of term; (ii) extent of service area; (iii) system design and 

construction specifications; (iv) the payment of any franchise fees; (v) any payments for 

the support PEG access programming; (vi) any grants for capital equipment for PEG access 

programming; (vii) the provision of any service or service connections to schools or public 

buildings; (viii) the construction of an I-Net; and (ix) customer service standards.  To the 

extent that the terms of the License are less favorable and more burdensome to the Grantee 

than those of the provision of such subsequent or additional license, contract, or agreement 
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when such terms are taken as a whole, the City, upon written request of the Grantee, after 

providing public notice, shall hold a public hearing to afford Grantee the opportunity to 

demonstrate the disparate nature of the terms of the additional license(s) and, following 

said hearing, the City shall take actions to rectify said differences,  including, but not 

limited to, amending the additional license, contract, or agreement so that they are not on 

more favorable or less burdensome terms than the terms of the License or amending this 

License so that its terms are not less favorable or more burdensome than those of any 

additional license, contract, or agreement when taken as a whole.  In devising an 

appropriate remedy, the City shall consider that, in certain instances, eliminating ongoing 

obligations after the implementing construction has been undertaken may be inadequate to 

provide meaningful relief. 

 

E. If the Grantor fails to make modifications consistent with this requirement, Grantee’s 

Franchise shall be deemed so modified thirty (30) days after the Grantee’s initial written 

notice.  As an alternative to the Franchise modification request, the Grantee shall have the 

right and may choose to have this Franchise with the Grantor be deemed expired thirty (30) 

days after written notice to the Grantor. Nothing in this Franchise shall impair the right of 

the Grantee to terminate this Franchise under the terms of this Section and, at Grantee’s 

option, negotiate a renewal or replacement franchise, license, consent, certificate or other 

authorization with any appropriate government entity.   

 

F. Notwithstanding any provision to the contrary, should any non-wireless facilities based 

entity provide Cable Service within the Franchise Area during the term of this Franchise 

without a Franchise granted by the City and the City has the legal authority under State and 

Federal law to impose a Franchise on such entity, then Grantee shall have all rights which 

may be available to assert, at Grantee’s option, that this Franchise is rendered 

“commercially impracticable,” and invoke the modification procedures set forth in Section 

625 of the Cable Act. 

 

 

Section 34.  Term of Franchise. 

 

This Franchise shall be in effect for a period of ten (10) years from the date of execution by City, 

unless sooner extended, renewed, revoked or terminated as herein provided.  

 

Section 35.  Franchise Renewal.   

 

Any renewal of this Franchise shall be performed in accordance with Applicable Laws.  The term 

of any renewed Franchise shall be limited to a period not to exceed ten (10) years.  

 

Section 36.  Amendment of Franchise Ordinance.   

 

Grantee and City may agree, from time to time, to amend this Franchise.  Such written amendments 

may be made subsequent to a review session pursuant to Section 7 or at any other time if City and 

Grantee agree that such an amendment will be in the public interest or if such an amendment is 
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required due to changes in federal, state or local laws; provided, however, nothing herein shall 

restrict City’s exercise of its police powers. 

 

Section 37.  System or Service Expansion. 

 

A. Grantee shall construct and operate its Cable System so as to provide Service to any area 

of the City where the housing density is thirty (30) housing units or more per mile of cable 

plant.  City Council may grant relief from this requirement for one or more unserved areas 

within the City if the Grantee provides an explanation acceptable to the City as to why a 

particular area can not be served. 

 

B. Where the density is less than that specified above, Grantee shall inform Persons 

requesting Service of the possibility of paying for Installation or a line extension and 

shall offer to provide them with a free written estimate of the cost, which shall be 

provided within fifteen (15) working days of such a request.  The charge for Installation 

or extension for each Person requesting Service shall not exceed a pro rata share of the 

actual cost of extending the Service. 

 

C. Any residential and/or commercial unit located within one hundred twenty-five (125) feet 

of the Grantee’s System shall be connected to the System at no charge other than the 

Standard Installation charge.  Grantee shall, upon request by any potential Subscriber 

residing in City beyond the one hundred twenty-five (125) foot limit, extend Service to 

such Subscriber provided that the Subscriber shall to pay the net additional Drop costs. 

   

D. Under Normal Operating Conditions, if Grantee cannot perform Installation within the 

times specified in applicable customer standards, the Subscriber may request and is entitled 

to receive a credit equal to the charge for a Standard Installation.  For any Installation that 

is not a free Installation or a Standard Installation, Grantee shall provide the Subscriber 

with a written estimate of all charges within seven (7) days of a request by the Subscriber.  

Failure to comply will subject Grantee to appropriate enforcement actions.  This section 

does not apply to the introduction of new products and services when Grantee is utilizing 

a phased introduction. 

 

Section 38.  Occupational Tax. 

 

A. If the Grantee’s office is not located in the City, the Grantee agrees to pay to the City an 

additional payment which shall be determined by multiplying the City’s occupational tax 

rate by the wages of employees who work in the office and who do not pay the City 

occupational tax.  The base wage used in calculating this payment shall be the same base 

wage used by the City in calculating its occupational tax.     

  

B. This payment shall be made on a quarterly basis.  The City reserves the right to audit 

Grantee’s books, if City deems it necessary. 

 

Section 39.  Franchise Fees. 
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A. During the term of the Franchise, Grantee shall pay quarterly to City a Franchise Fee in an 

amount equal to five percent (5%) of its quarterly Gross Revenues or such other amount 

allowable by federal law.  

 

B. Any payments due under this provision shall be payable quarterly.  The payment shall be 

made within forty-five (45) days of the end of each of Grantee’s fiscal quarters together 

with a report showing the basis for the computation in form and substance substantially the 

same as Exhibit E attached hereto.  In the event that a Franchise Fee payment or other sum 

due is not received by the City on or before the date due, or is underpaid, Grantee shall pay 

in addition to the payment, or sum due, interest from the due date at an annual rate of prime 

plus one percent (1%).  

 

C. All amounts paid shall be subject to audit and recomputation by City and acceptance of 

any payment shall not be construed as an accord that the amount paid is in fact the correct 

amount.  In the event the City should conduct a review of Grantee’s books and records 

pursuant to Section 7.6 of this Franchise and such review indicates a Franchise Fee 

underpayment of five percent (5%) or more in an annual period, the Grantee shall assume 

all reasonable documented costs of such audit and pay same upon demand by the City. City 

also agrees that an audit of Franchise Fees shall not be conducted more than for a latest 

five (5) year period from the date of the request by the City as per state law. 

 

D. Discounted Rates.  If Grantee’s Subscribers are offered what is, in effect, a discount for 

bundled services (i.e. Subscribers obtain Cable Services and some other, non-cable goods 

or services) then, for the purpose of calculated Gross Revenues, the discount shall be 

applied proportionately to cable and non-cable goods and services subject to the limitations 

of the billing system employed by Grantee, in accordance with the following example: 

 

Assume a Subscriber’s charge for a given month for Cable Service alone 

would be $40, for local telephone alone would be $30, and for high-speed 

service alone would be $30, for a total of $100.  In fact, the three (3) services 

are offered in effect at a combined rate where the Subscriber receives what 

amounts to a twenty percent (20%) discount from the rates that would apply 

to a service is purchased individually (i.e. $80 per month for all three (3) 

services).  This discount (here, $20) for Gross Revenue computation 

purposes would be applied pro rata so that Gross Revenues for Cable 

Service are deemed to be $32 ($40 less 20% of $40).  The result would be 

the same if the Subscriber received a $20 discount for telephone service on 

the condition that he or she also subscribes to Cable Service at standard 

rates. 

 

 In no event shall Grantee be permitted to evade or reduce the applicable Franchise Fee 

payments required to be made to City due to discounted bundled services. 

 

E. Not Franchise Fees. 
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1. Grantee acknowledges and agrees that the Franchisee fees payable by Grantee to 

City pursuant to this section shall take precedence over all other payments, 

contributions, services, equipment, facilities, support, resources or other activities 

to be provided or performed by Grantee pursuant to this Franchise and that the 

Franchise Fees provided for in this section of this Franchise shall not be deemed to 

be in the nature of a tax, and shall be in addition to any and all taxes of general 

applicability and other fees and charges which Grantee shall be required to pay to 

City and/or to any other governmental authority, all of which shall be separate and 

distinct obligations of Grantee. 

 

2. Grantee shall not apply or seek to apply or make any claim that all or any part of 

the Franchisee Fees or other payments or contributions to be made by Grantee to 

City pursuant to this Franchise shall be deducted from or credited or offset against 

any taxes, fees or assessments or general applicability levied or imposed by City or 

any other governmental authority, including any such tax, fee or assessment 

imposed on both utilities and cable operators or their services. 

 

3. Grantee shall not apply or seek to apply all or any part of any taxes, fees or 

assessments of general applicability levied or imposed by the City or any other 

governmental authority (including any such tax, fee or assessment imposed on both 

utilities and cable operators or their services) as a deduction or other credit from or 

against any of the Franchise Fees or other payments or contributions to be paid or 

made pursuant by Grantee to City under this Franchisee which shall be deemed to 

be separate and distinct obligations of Grantee.  

 

Section 40.  Assignment, Transfer or Sale. 

 

A. The Franchise granted hereunder shall not be assigned, other than to an entity                                                                    

controlling, controlled by, or under common control with the Grantee, without the prior 

consent of the Grantor, such consent not to be unreasonably withheld or delayed. No such 

consent shall be required, however, for a transfer in trust, by mortgage, by other 

hypothecation, or by assignment of any rights, title, or interest of the Grantee in the 

Franchise or Cable System to secure indebtedness.  Within thirty (30) days of receiving a 

request for transfer, the Grantor shall notify the Grantee in writing of any additional 

information it reasonably requires to determine the legal, financial and technical 

qualifications of the transferee.  If the Grantor has not taken action on the Grantee’s request 

for transfer within one hundred twenty (120) days after receiving such request, consent by 

the Grantor shall be deemed given. 

 

B. In no event shall a sale, transfer, corporate change, or assignment of ownership or control 

pursuant to subparagraph (a) or (b) of this section be approved without the transferee 

becoming a signatory to this Franchise and assuming all rights and obligations hereunder, 

and assuming all other rights and obligations of the Grantee to the City including, but not 

limited to, any adequate guarantees or other security instruments required by the City.   
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C. No Franchise may be transferred if City determines Grantee is in noncompliance of the 

Franchise unless an acceptable compliance program as been approved by the City.  The 

approval of any transfer of ownership pursuant to this section shall not be deemed to waive 

any rights of City to subsequently enforce noncompliance issues relating to this Franchise 

even if such issues predated the approval, whether known or unknown to City. 

 

Section 41.  Default of Franchise; Revocation, Termination or Cancellation of Franchise. 

 

A. In addition to all other rights which City has pursuant to law or equity, City reserves the 

right to commence proceedings to revoke, terminate or cancel this Franchise, and all rights 

and privileges pertaining thereto, if it is determined by City that after notice and an 

opportunity to cure as reordered herein; 

 

1. Grantee has violated material provisions(s) of this Franchise and has not cured; or 

 

2. Grantee has attempted to evade any of the provisions of this Franchise; or 

 

3. Grantee has practiced fraud or deceit upon City. 

 

B. City may revoke this Franchise without the hearing otherwise required herein if Grantee is 

adjudged a bankrupt. 

 

Section 42.  Notice of Violation or Failure to Comply; Hearing. 

 

A. City shall provide Grantee with written notice of a Franchise violation consistent with 

Section 8 of this Franchise and shall allow Grantee thirty (30) days subsequent to receipt 

of the notice in which to correct the violation or to provide adequate assurance of 

performance in compliance with the Franchise.   

 

B. Should City determine to proceed with a revocation proceeding, Grantee shall be provided 

the right to a public hearing affording due process before the City Council prior to the 

effective date of revocation.  City shall provide Grantee with written notice of its decision 

together with written findings of fact supplementing said decision. 

 

C. Only after the public hearing and upon written notice of the determination by City to revoke 

the Franchise may Grantee appeal said decision with an appropriate state or federal court 

or agency de novo. 

 

D. During the appeal period, the Franchise shall remain in full force and effect unless the term 

thereof sooner expires or unless continuation of the Franchise would endanger the health, 

safety and welfare of any Person or the public. 

 

Section 43.  Compliance and Performance Evaluations. 

 

A. City may require evaluation sessions at any time during the term of this Franchise upon 

fifteen (15) days written notice to Grantee. 
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B. Topics which may be discussed at any evaluation session may include, but are not limited 

to, application of new technologies, System performance, programming offered, access 

Channels, facilities and support, municipal uses of cable, Subscriber rates, customer 

complaints, amendments to this Franchise, judicial rulings, FCC rulings, line extension 

policies and any other topics City deems relevant. 

 

C. As part of any periodic evaluation proceeding, the City shall have the right to visit and/or 

inspect the Grantee’s headend facility, customer service center and any other facilities of 

Grantee whether or not located in the City to the extent such facilities are in any way related 

to Grantee’s ability to provide Cable Services to the City. 

 

D. As a result of a periodic review or evaluation session, upon written notification from City, 

Grantee shall meet with City and undertake good faith efforts to reach agreement on 

changes and modifications to the terms and conditions of this Franchise which are both 

economically and technically feasible as measured over the remaining life of the Franchise. 

 

Section 44.  Specific Public, Educational, and Governmental Access Channel Rules for Grantee. 

 

A. Grantee shall provide to the City at its own expense: 

 

 1. one dedicated twelve (12) hour public access channel; and 

 2. one dedicated twelve (12) hour educational access channel; and 

 3. one dedicated twelve (12) hour governmental channel. 

 

B. The requirements detailed in subsection (A) of this Section do not require either separate 

channels or a specific channel for the City, rather only sufficient channel capacity to 

accommodate the minimal requirements for PEG access, so long as there is no substantial 

or on-going scheduling conflict due to lack of capacity or available channel time.  In the 

event there develops such a conflict, Grantee shall provide suitable capacity to alleviate 

such conflict within sixty (60) days notification. 

 

C. Both City and Grantee shall review use after every twenty-four (24) months, including the 

percentage of use of every PEG channel.  At the end of each twenty-four (24) month period, 

the City shall evaluate the response and actual use of such channels.  If, after any twenty-

four (24) month period, the percentage for use for any required PEG channel drops below 

twenty-five percent (25%) of the total time allocated, then the required number of hours 

may be reduced to a number that most closely approximates the average hours of use per 

day. 

 

D. If, at any time, seventy-five percent (75%) of the total time allocated for any required PEG 

channel is consistently used five (5) days a week for a period of three (3) months, then the 

cable operator shall provide an additional PEG channel if so requested by the City. 

 

E. Grantee may be required to provide mobile, portable, and stationary equipment dedicated 

for PEG access, together with the aid of technical and production assistance provided by 
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Grantee.  Grantee shall provide equipment that can store programs for delayed 

cablecasting.  Moreover, the cost of maintenance of such PEG access studio, and 

equipment required to run the studio, and other PEG access facilities, shall be borne by the 

Grantee. 

 

F. For this purposes of this Section, PEG means public, educational, and governmental, and 

public, educational or governmental access facilities mean channel capacity designated for 

public, educational or governmental use and facilities and equipment for the use of such 

channel capacity. 

 

Section 45.  Service to Designated Buildings. 

 

A. Grantee shall provide free of charge throughout the term of this Franchise, Installation of 

one (1) network Drop, one (1) cable outlet, and one (1) Converter, if necessary, and 

expanded basic Cable Service offered by Grantee without charge to the institutions 

identified and such other public institutions subsequently designated by City as determined 

in City’s sole discretion. City acknowledges that cable service shall not be placed in 

locations for general public viewing and is for the purpose for monitoring the cable service 

by city employees or for educational use by state accredited schools.   Grantee shall be 

responsible for the costs of extension to subsequently designated institutions for the first 

one hundred twenty-five (125) feet as measured from Grantee’s nearest active distribution 

connection point.  The institution may pay the net additional Drop or extension costs 

beyond the one hundred twenty-five (125) feet. 

 

City Hall Opelika Fire Dept. (Headquarters) 

204 South 7th Street 604 Avenue B 

 

Opelika Police Department Opelika Fire Dept. Station 2 

501 South 10th Street 1990 Pepperell Parkway 

                                                                         

Opelika Public Works Opelika Fire Dept. Station 3 

700 Fox Trail 1900 Palin Avenue 

                                                                     

Opelika Parks & Recreation Opelika Fire Dept. Station 4 

Sportsplex 200 Lake Condy Road 

1001 Andrews Road                                            

  

Opelika Parks & Recreation City Hall Annex Building 

Covington Center 608 Avenue B 

213 Carver Avenue                                           

  

Opelika Parks & Recreation Opelika Parks & Recreation 

Calhoun Tennis Center 1102 Denson Drive 

Calhoun Drive 

 

Opelika Power Services Opelika Eastside Treatment Facility 
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600 Fox Run Parkway 3010 Columbus Parkway 

  

Opelika Westside Treatment Facility Lewis Cooper Library 

1017 Grand National Parkway 200 6th Street 

 

 

B. Grantee shall provide the state accredited public schools (K-12) and the library (and its 

branches) with free cable modem, free Installation and free monthly cable modem/high-

speed data of one outlet of service throughout the term of this Franchise.  

 

C. Additional Subscriber network Drops and/or outlets in any of the locations identified on 

Exhibit C will be installed by Grantee at the lowest actual cost of Grantee’s time and 

material.  Alternatively, said institutions may add outlets at their own expense, as long as 

such Installation meets Grantee’s standards and approval which shall not be unreasonably 

withheld.  Grantee shall have three (3) months from the date of City designation of 

additional state accredited school or public institutions or relocations to complete 

construction of the Drop and the outlet unless weather or other conditions beyond the 

control of Grantee requires more time. 

 

Section 46.  Effective Date. 

 

This Ordinance shall become effective upon adoption, approval, and publication as required by 

law and shall be codified in the Code of Ordinances of the City of Opelika.  Upon these 

requirements being met, the Effective Date shall be specifically added to this Ordinance as the 

____ day of ___________________, 20____. 

 

Section 47.  Publication. 

 

This ordinance shall be published in synopsis form in a newspaper of general circulation published 

in the City of Opelika, Lee County, Alabama, pursuant to §11-45-8(b)(2), Code of Alabama.  

Grantee shall reimburse the City for the cost of publication as it is required by State law. 

 

 

 

ADOPTED AND APPROVED this the _____day of _______________, 20___. 

 

 

      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

ATTEST: 

 

___________________________________ 

CITY CLERK 

 

 TRANSMITTED TO MAYOR on this the _____day of _______________, 20___. 
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      ________________________________________ 

      CITY CLERK 

 

ACTION BY MAYOR 

 

 APPROVED this the _____day of ___________________, 20___. 

 

 

      ________________________________________ 

      MAYOR 

ATTEST: 

 

__________________________________ 

CITY CLERK 

 

ACCEPTED:  This Franchise is accepted, and we agree to be bound by its terms and conditions. 

 

      POINT BROADBAND of OPELIKA, LLC 

 

 

Date:      By:       

 

       Its:      

 

SWORN TO BEFORE ME this   day of      , 20 . 

 

 

      

NOTARY PUBLIC 
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ORDINANCE NO. 024-18-ORD 

Re-approving headend lease agreement with Point Broadband - 1st Reading. 

ORDINANCE NO.  ____________ 

 

AN ORDINANCE REAPPROVING HEADEND LEASE  

AGREEMENT WITH POINT BROADBAND, LLC 

 

 WHEREAS, the City of Opelika, Alabama (the “City’) is the owner of certain real 

property and improvements located at 600 Fox Run Parkway commonly known as the Opelika 

Power Services facility (the “Facility”); and 

  

 WHEREAS, Point Broadband, LLC, (“Point Broadband”) desires to lease approximately 

2,231 rentable square feet of office space in the Main Building, 4,800 rentable square feet of 

space in the Headend Building and 3,240 rentable square feet of space in the Warehouse 

(collectively referred to as “Buildings”) in the Facility, as more particularly described in the 

diagram attached hereto as Exhibit “A”; and 

 

 WHEREAS, the City is willing to lease said space in the Buildings to Point Broadband 

in accordance with the terms and conditions of a Headend Lease Agreement attached hereto as 

Exhibit “B”; and 

  

 WHEREAS, pursuant to Ordinance No.  021-18, duly adopted on October 16, 2018, a 

certain Headend Lease Agreement between the City and Point Broadband was approved by the 

City Council; and 

  

 WHEREAS, it has come to the attention of the City Council that certain exhibits were 

not attached to the Headend Lease Agreement as presented to and approved by the City Council 

under the authority of Ordinance No. 021-18; and 

 

 WHEREAS, it is desirable and in the best interest of the City that the City Council 

reapprove and ratify the Headend Lease Agreement with all exhibits attached thereto. 
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 NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Opelika, 

Alabama as follows: 

 

 Section 1.  It is hereby established and declared that the rentable space in the Buildings, 

as described above, is not needed for public and/or municipal purposes. 

 

 Section 2.  The City having received an offer from Point Broadband to lease said rentable 

space in the Buildings, it is hereby declared to be in the best interest of the public and the City to 

lease said space to Point Broadband at a monthly rental of $5,000 for a term of ten (10) years 

commencing on November 8, 2018 and ending on November 7, 2028.  

 

 Section 3.  The proposed Headend Lease Agreement to be entered into between the City 

of Opelika, as Landlord, and Point Broadband, as Tenant, a copy of which is attached hereto as 

Exhibit “B”, be and the same is hereby reapproved, authorized, ratified and confirmed in 

substantially the form submitted to the City Council with such changes thereto (by addition, 

deletion or substitution), as the Mayor shall approve which approval shall be conclusively 

evidenced by execution and delivery of said Headend Lease Agreement.   

 

 Section 4.  The Mayor and the City Clerk are hereby authorized and directed to execute, 

attest and deliver said Headend Lease Agreement in the name of and on behalf of the City. 

 

 Section 5.  This ordinance shall amend and supplement Ordinance No. 021-18. 

 

 Section 6.   This ordinance shall become effective immediately upon its adoption and 

publication as required by law. 

 

 Section 7.  The City Clerk of the City of Opelika is hereby authorized and directed to 

cause this ordinance to be published one (1) time in a newspaper published in and of general 

circulation in the City of Opelika, Alabama. 

 

 ADOPTED AND APPROVED this the _____day of ____________________, 2018. 
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      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

 

ATTEST: 

 

 

___________________________________ 

CITY CLERK 

 

 TRANSMITTED TO MAYOR this the _____day of _____________________, 2018. 

 

      ________________________________________ 

      CITY CLERK 

 

ACTION BY MAYOR 

 

 APPROVED this the _____day of _______________________, 2018. 

 

 

      ________________________________________ 

      MAYOR 

 

ATTEST: 

 

___________________________________ 

CITY CLERK 
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ORDINANCE NO. 025-18-ORD 

Amend Zoning Ord & Map, 2012 Frederick Road, R-5 to C-2, GC-P  -  2nd Reading. 

ORDINANCE NO. ________  

 

AN ORDINANCE TO AMEND THE ZONING  

ORDINANCE AND ZONING MAP OF THE CITY OF OPELIKA 

 

 BE IT ORDAINED by the City Council (the “City Council”) of the City of Opelika, 

Alabama (the “City”) as follows: 

 Section 1.  That Ordinance 124-91 entitled “Zoning Ordinance City of Opelika, 

Alabama”, adopted on September 17, 1991, and the Zoning Map of the City of Opelika provided 

for and referred to therein, as previously amended and/or modified, be and the same is hereby 

amended by rezoning or redistricting the parcel of land hereinafter in this section described, so as 

to change such parcel from one class of district to another class of district as follows, to-wit: 

 

From a R-5 District (High-Density Residential District) to a C-2, GC-P District 

(Office/Retail, Gateway Corridor Primary Overlay District), the parcel of land 

hereinafter described: 

 

Beginning at the northwest corner of the southeast quarter of Section 23, Township 

19 of Range 26 and run thence north 85 degrees and 30 minutes east 142 feet to the 

point of beginning of the tract of land to be here described and conveyed and from 

said last mentioned point of beginning run north 85 degrees and 30 minutes east 490 

feet; thence north 19 degrees and 55 minutes west 845 feet; thence  north 5 degrees 

and 30 minutes west 775 ; thence run north 4 degrees and 20 minutes west 1080 feet 

to the southerly margin of the public highway; thence south 71 degrees and 25 

minutes west along said margin of said highway for a distance of 265 feet; thence 

South 4 degrees and 33 minutes east 2,606 feet to the point of beginning except those 

areas within the 17.8 acres previously zoned C-2, GC-P. 

 

The above-described property contains 17.8 acres, more or less, and is located at 2012 

Frederick Road, Opelika, Alabama. 
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Section 2.  Any ordinance or part thereof in conflict with provisions of this Ordinance be 

and the same are hereby repealed. 

 

Section 3.  This Ordinance shall be published in a newspaper of general circulation in the 

City of Opelika, Lee County, Alabama. 

 

 

 ADOPTED AND APPROVED this the _____day of ____________________, 2018. 

 

 

 

      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

 

 

ATTEST: 

 

 

___________________________________ 

CITY CLERK 

 

 

 

 TRANSMITTED TO MAYOR on this the _____day of _______________, 2018. 

 

 

      ________________________________________ 

      CITY CLERK 
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ACTION BY MAYOR 

 

 APPROVED this the _____day of _________________, 2018. 

 

 

      ________________________________________ 

      MAYOR 

 

ATTEST: 

 

 

 

___________________________________ 

CITY CLERK 
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ORDINANCE NO. 027-18-ORD 

Change the January 1, 2019 council meeting date - 2nd Reading. 

 ORDINANCE NO.  __________ 

 

 WHEREAS, under the authority of Section 2-161 of the Code of Ordinances of the City 

of Opelika, regular meetings of the City Council are held on the first and third Tuesday of each 

month; and 

 

 WHEREAS, the meetings of the City Council for the month of January 2019 is scheduled 

to be held on January 1, 2019 and January 15, 2019; and 

 

 WHEREAS, the 1st of January is a National Holiday, therefore the Council desires to re-

schedule the first regular meeting in January 2019 from January 1, 2019 to January 2, 2019.  

 

 NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Opelika, 

Alabama, as follows: 

 

 Section 1.    The meeting of January 1, 2019 of the City Council is hereby canceled. 

 

 Section 2.    The first regular meeting of the City Council for the month of January 2019 

shall be held on January 2, 2019 beginning at 7:00 p.m. in the City Council chambers of the 

Municipal Building, 204 South 7th Street, Opelika, Alabama. 

 

 Section 3.    Except as modified herein, the provisions of Section 2-161 of the Code of 

Ordinances of the City of Opelika shall continue in full force and effect with regular meetings of 

the City Council to be held on the first and third Tuesday of each month. 

 

 Section 4.    That the City Clerk is hereby directed to notify the news media and all other 

interested parties of the change of date for the first regular meetings of the City Council in 

January 2019. 

 

 ADOPTED AND APPROVED this the _______ day of _______________, 2018. 
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      _____________________________________ 

      PRESIDENT OF THE CITY COUNCIL OF 

      THE CITY OF OPELIKA, ALABAMA 

 

ATTEST: 

 

_______________________________ 

CITY CLERK 

 

 TRANSMITTED to the Mayor on this the ______ day of ________________, 2018. 

 

        

      ______________________________________ 

        CITY CLERK 

 

 ACTION BY MAYOR 

 

 APPROVED by the Mayor on this the ________ day of ________________, 2018. 

 

 

      ____________________________________ 

        MAYOR 

 

ATTEST: 
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_______________________________ 

CITY CLERK 
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ORDINANCE NO. 026-18-ORD 

Request Annexation, 19.9 Acres, 4100 Block Andrews Road, Robin Sanders - 2nd Reading. 

Robin Floyd Sanders is requesting the annexation of four lots that total about 19.9 acres. The property is 

located on Andrews Road about ½ mile east of Exit 66 on Interstate 85;  the property is undeveloped. 

Ms. Sanders plans to sell the property.  At the October 23rd meeting, the Planning Commission voted to 

send a positive recommendation to City Council to annex the 19.9 acres and zone the property R-1. A 

Planning Commission report and Map are attached. This is a request to add the annexation ordinance on 

the agenda for 1st reading. 

ORDINANCE NO.__________ 

 

ORDINANCE ANNEXING CERTAIN PROPERTY TO THE CITY OF OPELIKA 

(ROBIN FLOYD SANDERS PROPERTY) 

 

 WHEREAS, on the 17th day of September, 2018, Robin Floyd Sanders (hereinafter 

referred to as the “Petitioner”) being the owner of the property hereinafter described, did file a 

Petition for Annexation (the “Petition”) with the City of Opelika, Alabama, a municipal 

corporation, a copy of which is attached hereto as Exhibit “A”, requesting the annexation of 

certain property owned by the Petitioner as more particularly described below; and 

 WHEREAS, said Petition did contain the signatures of all owners of the described 

territory and a map of said property showing its relationship to the corporate limits of the City of 

Opelika; and 

 WHEREAS, said petition has been presented to the Planning Commission of the City of 

Opelika at a regular scheduled meeting on October 23, 2018, and the Commission set forth a 

unanimous favorable recommendation for the City Council of the City of Opelika to consider 

said request for annexation of said property; and 
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 WHEREAS, the territory to be annexed is contiguous to the existing corporate limits of 

the City of Opelika and does not embrace any territory within the corporate limits of another 

municipality, and when annexed into the City of Opelika will form a homogenous part of the 

City; and 

 WHEREAS, the City Council of the City of Opelika did determine that it is in the public 

interest that said property be annexed into the City of Opelika and it did further determine that all 

legal requirements for annexing said real property have been met pursuant to Sections 11-42-20 

through 11-42-24, Code of Alabama (1975). 

 NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Opelika, 

Alabama as follows: 

 Section 1.  The City Council of the City of Opelika, finds and declares as the legislative 

body of the City of Opelika that it is in the best interest of the citizens of the City of Opelika, and 

the citizens of the affected area, to bring the territory described in Section 2 of this Ordinance 

into the City of Opelika. 

 

 Section 2.   The boundary lines of the City of Opelika, Alabama, be, and the same are 

hereby altered or rearranged so as to include all of the territory heretobefore encompassed by the 

corporate limits of the City of Opelika, Alabama, and in addition thereto the following described 

territory, to-wit: 

 

Parcels 15, 16, 17 and 18, Plantation Place, part Three, according to and as shown by that 

certain plat of said subdivision prepared by Boles Engineering, dated October 5, 1990 

and of record in Plat Book 16, at Page 59 in the Office of the Judge of Probate of Lee 

County, Alabama. 

 

The above-described property is located in the 4100 block of Andrews Road. 
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Section 3.  A map or plat of a survey describing the territory annexed and showing its 

relation to the corporate limits of the City of Opelika shall be attached to this ordinance, marked 

Exhibit “B” and made a part hereof. 

Section 4.  Upon annexation, the property annexed shall automatically be zoned R-1 

(Rural) in accordance with Section 5.3 of the Zoning Ordinance. 

Section 5.   The Clerk of the City of Opelika is hereby authorized and directed to file 

with the Probate Judge of Lee County, Alabama, a certified copy of this ordinance, together 

with a certified copy of the petition of the property owner and the Clerk is further directed to 

take all necessary and proper steps to perfect the annexation of said territory herein described. 

Section 6.  This ordinance shall be published as provided by law in a newspaper of 

general circulation in the City of Opelika, Alabama. 

 

Section 7.  The territory described in this ordinance shall become a part of the corporate 

limits of the City of Opelika upon publication of this ordinance as set forth in Section 5 above. 

 

 ADOPTED AND APPROVED this the _____day of ___________, 2018. 

 

 

 

      ________________________________________ 

     PRESIDENT OF THE CITY COUNCIL OF THE 

     CITY OF OPELIKA, ALABAMA 

 

 

 

 

ATTEST: 

 

 

___________________________________ 

CITY CLERK 
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 TRANSMITTED TO MAYOR on this the _____day of _______________, 2018. 

 

 

      ________________________________________ 

      CITY CLERK 

 

 

ACTION BY MAYOR 

 

 

 APPROVED this the _____day of ____________________, 2018. 

 

 

      ________________________________________ 

      MAYOR 

 

 

ATTEST: 

 

 

 

___________________________________ 

CITY CLERK 

14.5

Packet Pg. 352



14.5.a

Packet Pg. 353

A
tt

ac
h

m
en

t:
 A

n
n

ex
at

io
n

 P
et

it
io

n
 &

 M
ap

, R
o

b
in

 F
lo

yd
 S

an
d

er
s,

  4
10

0 
b

lo
ck

 A
n

d
re

w
s 

R
o

ad
, 1

9.
9 

A
cr

es
, R

-1
 Z

o
n

e 
 (

02
6-

18
-O

R
D

 :
 R

eq
u

es
t



14.5.a

Packet Pg. 354

A
tt

ac
h

m
en

t:
 A

n
n

ex
at

io
n

 P
et

it
io

n
 &

 M
ap

, R
o

b
in

 F
lo

yd
 S

an
d

er
s,

  4
10

0 
b

lo
ck

 A
n

d
re

w
s 

R
o

ad
, 1

9.
9 

A
cr

es
, R

-1
 Z

o
n

e 
 (

02
6-

18
-O

R
D

 :
 R

eq
u

es
t


	Minutes
	1. Call to Order
	2. Roll Call
	1. Patricia Jones, Tiffany Gibson-Pitts, Dozier Smith T, David Canon, Eddie Smith
	Roll Call

	3. Invocation
	1. Retired Minister Leo Douglass from the Ferguson Chapel CME.

	4. Pledge of Allegiance
	1. Paige Henry and Blakely Parrish from the Morris Avenue Intermediate School.

	5. Reading of Minutes
	1. 3148 : Minutes from the 10-16-18 City council meeting.
	Printout: 3148 : Minutes from the 10-16-18 City council meeting.
	a. CM 11-06-18, minutes from the 10-16-18 CM


	6. Unfinished Business
	7. Remarks By the Mayor
	1. Recognize the March of Dimes - World Awareness Day on November 17th.
	2. Proclamation for the Victorian Front Porch Tour - 25 Years.
	3. Employee performance awards.
	4. Recognize the 2018 Fire Fighter of the Year.

	8. Citizen Communications
	9. Report of Disbursements
	10. Committee Reports
	11. General Business
	1. 3141 : Annual request by LRCOG for Mardi Gras Walk/Run on Sat. Feb. 9th, 2019.
	Printout: 3141 : Annual request by LRCOG for Mardi Gras Walk/Run on Sat. Feb. 9th, 2019.
	a. CM 11-06-18, Request 14th annual Mardi Gras walk-run
	b. CM 11-06-18, Route Map, 14th annual Mardi Gras walk-run.

	2. 3149 : Request for the 2018 Victorian Front Porch Tour, Dec. 5-9.
	Printout: 3149 : Request for the 2018 Victorian Front Porch Tour, Dec. 5-9.
	a. CM 11-06-18, request 2018 Victorian Front Porch Tour.

	3. 3155 : Public Hearing, Franchise agreement with Point Broadband.
	Printout: 3155 : Public Hearing, Franchise agreement with Point Broadband.

	4. 3097 : PH, Amend Zoning Ord & Map: 2012 Frederick Road, R-5 to C-2, GC-P
	Printout: 3097 : PH, Amend Zoning Ord & Map: 2012 Frederick Road, R-5 to C-2, GC-P
	a. PC Report & Map, Rezoning 11 acres, 2012 Frederick Road, R-5 to C-2, GC-P


	12. Awarding of Bids
	1. 282-18 : Parks and Recreation Mgmt Software-IT
	Printout: 282-18 : Parks and Recreation Mgmt Software-IT
	a. 11-6-18 - PARKS AND REC MANAGEMENT SOFTWARE 18038 - BID PKT


	13. Resolutions
	1. 283-18 : Expense reports from various departments.
	Printout: 283-18 : Expense reports from various departments.
	a. CM 11-06-18, expense reports

	2. 284-18 : Designate City Personal Property Surplus and Authorize Disposal
	Printout: 284-18 : Designate City Personal Property Surplus and Authorize Disposal

	3. 285-18 : Purchase-Holmatro Tools-Sole Source-FD
	Printout: 285-18 : Purchase-Holmatro Tools-Sole Source-FD
	a. 11-6-18 - HOLMATRO TOOLS - SOLE SOURCE - CNCL PKT

	4. 286-18 : Purchase-One (1) 2018 Dodge Pro Master Van-State Contract #T191-IT
	Printout: 286-18 : Purchase-One (1) 2018 Dodge Pro Master Van-State Contract #T191-IT
	a. 11-6-18 - ONE (1) 2018 DODGE PRO MASTER VAN - CNCL PKT

	5. 287-18 : Purchase-One (1) 2019 Ford Explorer-State Contract #T191-P&R
	Printout: 287-18 : Purchase-One (1) 2019 Ford Explorer-State Contract #T191-P&R
	a. 11-6-18 - ONE (1) 2019 FORD EXPLORER - STATE CONTRACT T191

	6. 288-18 : Purchase-One (1) Ford F450 Crew Cab & Chassis-State Contract #193A-Pw
	Printout: 288-18 : Purchase-One (1) Ford F450 Crew Cab & Chassis-State Contract #193A-Pw
	a. 11-6-18 - ONE (1) 2019 FORD F450 CREW CAB AND CHASSIS - STATE CONTRACT T193A - CNCL PKT

	7. 289-18 : Purchase-DocuSign Enterprise Pro Ed Software-Nat IPA Contr #R150402-PD
	Printout: 289-18 : Purchase-DocuSign Enterprise Pro Ed Software-Nat IPA Contr #R150402-PD
	a. 11-6-18 - DOCUSIGN SOFTWARE FOR PD - NATL IPA CONTR #R150402 - CNCL PKT

	8. 290-18 : Street Name Assignement for Sportsplex Parkway
	Printout: 290-18 : Street Name Assignement for Sportsplex Parkway

	9. 291-18 : KOAM Abatement Extension
	Printout: 291-18 : KOAM Abatement Extension

	10. 292-18 : Re-approving the asset purchase agreement with Point Broadband.
	Printout: 292-18 : Re-approving the asset purchase agreement with Point Broadband.
	a. CM 11-06-18, Exhibit A, asset purchase agreement with Point Broadband, 11-06-18

	11. 293-18 : Consent-Assignment, asset purchase agreement from PB LLC  to PB of Opelika LLC.
	Printout: 293-18 : Consent-Assignment, asset purchase agreement from PB LLC  to PB of Opelika LLC.
	a. CM 11-06-18, consent to assignment, asset purchase agree, Point Broadband, 11-02-18 (3 pdf)

	12. 294-18 : Annual appropriation contract, Ala. Council Human Relations.
	Printout: 294-18 : Annual appropriation contract, Ala. Council Human Relations.
	a. CM 11-06-18, annual approp. contract, Ala. Council Human Relations

	13. 295-18 : Annual appropriation contract, Museum of East Alabama.
	Printout: 295-18 : Annual appropriation contract, Museum of East Alabama.
	a. CM 11-06-18, annual approp. contract, Museum of East Ala.

	14. 296-18 : Annual appropriation contract, EASE.
	Printout: 296-18 : Annual appropriation contract, EASE.
	a. CM 11-06-18, annual approp. contract, EASE.

	15. 297-18 : Reslution Approving Special Appropriation Spay and Neuter
	Printout: 297-18 : Reslution Approving Special Appropriation Spay and Neuter
	a. Lee County Spay and Neuter Contract

	16. 298-18 : Special appropriation to the Food Bank of East Alabama.
	Printout: 298-18 : Special appropriation to the Food Bank of East Alabama.

	17. 299-18 : NRC Tree Management Agreement
	Printout: 299-18 : NRC Tree Management Agreement
	a. Natural Resource Consulting


	14. Ordinances
	1. 023-18-ORD : Grant a Franchise for Cable Television to Point Broadband - 2nd Reading.
	Printout: 023-18-ORD : Grant a Franchise for Cable Television to Point Broadband - 2nd Reading.
	a. CM 10-16-18, Ordinance, Franchise Agreement, Point Broadband

	2. 024-18-ORD : Re-approving headend lease agreement with Point Broadband - 1st Reading.
	Printout: 024-18-ORD : Re-approving headend lease agreement with Point Broadband - 1st Reading.
	a. CM 11-06-18, Exhibits A and B, headend lease agreement, Point Broadband

	3. 025-18-ORD : Amend Zoning Ord & Map, 2012 Frederick Road, R-5 to C-2, GC-P - 2nd Reading.
	Printout: 025-18-ORD : Amend Zoning Ord & Map, 2012 Frederick Road, R-5 to C-2, GC-P - 2nd Reading.

	4. 027-18-ORD : Change the January 1, 2019 council meeting date - 2nd Reading.
	Printout: 027-18-ORD : Change the January 1, 2019 council meeting date - 2nd Reading.

	5. 026-18-ORD : Request Annexation, 19.9 Acres, 4100 Block Andrews Road, Robin Sanders - 2nd Reading.
	Printout: 026-18-ORD : Request Annexation, 19.9 Acres, 4100 Block Andrews Road, Robin Sanders - 2nd Reading.
	a. Annexation Petition & Map, Robin Floyd Sanders,  4100 block Andrews Road, 19.9 Acres, R-1 Zone


	15. Appointments
	1. Appoint Sherri Reese to the LRCOG / MPO-CAC. Term ends 11-05-20.

	16. Adjourn
	1. Motion to adjourn


	Appendix
	5.1 · 3148 : Minutes from the 10-16-18 City council meeting.
	5.1.a · CM 11-06-18, minutes from the 10-16-18 CM

	11.1 · 3141 : Annual request by LRCOG for Mardi Gras Walk/Run on Sat. Feb. 9th, 2019.
	11.1.a · CM 11-06-18, Request 14th annual Mardi Gras walk-run
	11.1.b · CM 11-06-18, Route Map, 14th annual Mardi Gras walk-run.

	11.2 · 3149 : Request for the 2018 Victorian Front Porch Tour, Dec. 5-9.
	11.2.a · CM 11-06-18, request 2018 Victorian Front Porch Tour.

	11.3 · 3155 : Public Hearing, Franchise agreement with Point Broadband.
	11.4 · 3097 : PH, Amend Zoning Ord & Map: 2012 Frederick Road, R-5 to C-2, GC-P
	11.4.a · PC Report & Map, Rezoning 11 acres, 2012 Frederick Road, R-5 to C-2, GC-P

	12.1 · 282-18 : Parks and Recreation Mgmt Software-IT
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	13.1 · 283-18 : Expense reports from various departments.
	13.1.a · CM 11-06-18, expense reports
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	13.4 · 286-18 : Purchase-One (1) 2018 Dodge Pro Master Van-State Contract #T191-IT
	13.4.a · 11-6-18 - ONE (1) 2018 DODGE PRO MASTER VAN - CNCL PKT

	13.5 · 287-18 : Purchase-One (1) 2019 Ford Explorer-State Contract #T191-P&R
	13.5.a · 11-6-18 - ONE (1) 2019 FORD EXPLORER - STATE CONTRACT T191

	13.6 · 288-18 : Purchase-One (1) Ford F450 Crew Cab & Chassis-State Contract #193A-Pw
	13.6.a · 11-6-18 - ONE (1) 2019 FORD F450 CREW CAB AND CHASSIS - STATE CONTRACT T193A - CNCL PKT

	13.7 · 289-18 : Purchase-DocuSign Enterprise Pro Ed Software-Nat IPA Contr #R150402-PD
	13.7.a · 11-6-18 - DOCUSIGN SOFTWARE FOR PD - NATL IPA CONTR #R150402 - CNCL PKT

	13.8 · 290-18 : Street Name Assignement for Sportsplex Parkway
	13.9 · 291-18 : KOAM Abatement Extension
	13.10 · 292-18 : Re-approving the asset purchase agreement with Point Broadband.
	13.10.a · CM 11-06-18, Exhibit A, asset purchase agreement with Point Broadband, 11-06-18

	13.11 · 293-18 : Consent-Assignment, asset purchase agreement from PB LLC  to PB of Opelika LLC.
	13.11.a · CM 11-06-18, consent to assignment, asset purchase agree, Point Broadband, 11-02-18 (3 pdf)

	13.12 · 294-18 : Annual appropriation contract, Ala. Council Human Relations.
	13.12.a · CM 11-06-18, annual approp. contract, Ala. Council Human Relations

	13.13 · 295-18 : Annual appropriation contract, Museum of East Alabama.
	13.13.a · CM 11-06-18, annual approp. contract, Museum of East Ala.

	13.14 · 296-18 : Annual appropriation contract, EASE.
	13.14.a · CM 11-06-18, annual approp. contract, EASE.

	13.15 · 297-18 : Reslution Approving Special Appropriation Spay and Neuter
	13.15.a · Lee County Spay and Neuter Contract

	13.16 · 298-18 : Special appropriation to the Food Bank of East Alabama.
	13.17 · 299-18 : NRC Tree Management Agreement
	13.17.a · Natural Resource Consulting

	14.1 · 023-18-ORD : Grant a Franchise for Cable Television to Point Broadband - 2nd Reading.
	14.1.a · CM 10-16-18, Ordinance, Franchise Agreement, Point Broadband

	14.2 · 024-18-ORD : Re-approving headend lease agreement with Point Broadband - 1st Reading.
	14.2.a · CM 11-06-18, Exhibits A and B, headend lease agreement, Point Broadband

	14.3 · 025-18-ORD : Amend Zoning Ord & Map, 2012 Frederick Road, R-5 to C-2, GC-P - 2nd Reading.
	14.4 · 027-18-ORD : Change the January 1, 2019 council meeting date - 2nd Reading.
	14.5 · 026-18-ORD : Request Annexation, 19.9 Acres, 4100 Block Andrews Road, Robin Sanders - 2nd Reading.
	14.5.a · Annexation Petition & Map, Robin Floyd Sanders,  4100 block Andrews Road, 19.9 Acres, R-1 Zone



